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Effective: November 11, 2010

Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government {Ch. 1-182)
~& Title XIV. Public Ways and Works {Ch. 81-92B)
& Chapter 91. Waterways (Refs & Annos)
==+ § 1. Definitions

In this chapter, unless the context otherwise requires, the following words shall have the following meanings:

“Boston harbor”, that part of Boston harbor lying westerly and inside of z line drawn between Point Allerton on
the south and the southerly end of Point Shirley on the norih,

“Department”, the department of environmental protection; provided, however, that in sections two, two A,

 three, four, five, six, seven, eight, nine, nine A, ten, eleven, eighteen A, twenty-five, twenty-seven, twenty-nine,

twenty-nine A, thirty-one, thirty-twao, thirty-three, thirty-six, thirty-seven, thirty-eight, thirty-nine, forty, forty-
one, forty-two, forty-three, 43A, 43B, 43C, forty-five, forty-six, forty-seven, forty-eight, forty-nine, forty-nine A
and fifty, the word “Department” shall mean the department of conservation and recreation.

“Landlocked tidelands™, filled tidelands, which on Janvary 1, 1984 were entirely separated by a public way or
interconnected public ways from any flowed tidelands, except for any portion of such filled tidelands that are

“Structure” or “structures”, 45 used in sections ten, twelve to twenty-two, inclusive, twenty-cight and thirty-four,
shall include pipe lines, wires and cables, and all words used in connection with “structure” or “structures” sha]l
mean and include their appropriate equivalent as applied to pipe lines, wires and cables,

“Tidelands™; present and former Submerged lands-and tidal flats lying below the ‘mearr high water mark,

“Commonwealth tideiands”, tidelands held by the commonwealth in trust for the benefit of the public or held by
another party by license or grant of the commonwealth subject to an express or implied condition subsequent

that it be used for a public purpose.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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“Private tidelands™, tidelands held by a private party subject to an easement of the public for the purposes of
Davigation and free fishing and fowling and of passing freely over and through the water.

“Secretary,” the secretary of the executive office of energy and environmental affairs.

“Substantial structural alteration™, a change in the dimensions of a principal buiiding or structure which in-
creases by more than ten per cent the height or ground coverage of the building or structure specified in the ay-
thorization or license, or an increase by more than ten per cent of the surface area of the fill specified in the au-

thorization or license.
“Water-dependent uses”, those uses and facilities which require direct access to, or location in, marine or tida]

waters and which therefore cannot be located inlap,
navigational and commercial fishing and boating facilities, water-based recreational uses, navigation aids,

basins, and channels, industrial uses dependent upon waterborne transportation or requiring large volumes of
cooling or process water which cannot reasonably be located or operated at an inland site.

-

CREDIT(S)

Amended by 51.1975, c. 706, §.123; S.1983, c. 589,
2003, c. 26, § 237, eff. July 1, 2003; 5t.2007, c. 168,

11, 2010. -

§§ 20, 21; St.1986, c. 348, § 1; St.1990, ¢. 177, § 150; St.
§§ 4, 5, eff. Nov. 15, 2007; 5t.2010, c. 309, §.1, eff. Nov,

HISTORICAL AND STATUTORY NOTES

St1911,¢c. 748, § 4.
8t.1919, c. 350, § 113.
8t.1927, c. 106, § 1.

s£.15;31, c. 594, §.4.9...

St.1975, c. 706, § 123, an emergency act, approved Nov. 25, 1975, and by § 312 made effective as of Tuly 1,
1975, in the definition of Department, substituted “environmental quality engineering” for “public works”.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Effective:[See Text Amendments]

sachusetts General Laws Annotated Currentness
art [. Administration of the Government (Ch. 1-182)
g Title XIV. Public Ways and Works (Ch. 81-92B)
&g Chapter 91. Waterways (Refs & Annos)
—=+ § 2. Duties of public works department relative to commonwealth lands

The dcparunent shall, except as otherwise provided, have charge of the lands, rights in lands, flats, shores and
ts in tide waters belonging to the commonwealth, and shall, as far as practicable, ascertain the location, ex-
and description of such lands; investigate the title of the commonwealth thereto; ascertain what parts thereof
een granted by the commonwealth; the conditions, if any, on which such grants were made, and whether
nditions have been complied with; what portions have been encroached or trespassed on, and the rights
d remedies of the commonwealth relative thereto; prevent further eacroachments and trespasses; ascertain
portions of such lands may be leased, sold or improved with benefit to the commonwealth and without in-
to navigation or to the rights of riparian owners; and may lease the same. It may sell and convey, or lease,
y of the islands owned by the commonwealth in the great ponds. It may make contracts for the improvement,
ing, sale, use or other disposition of the lands at and near South Boston known as the Commonwealth flats,
may lease any portion thereof with or without improvements thereon, may regulate the taking of material from
harbor and fix the lines thereon for filling said lands. All conveyances and confracts, and all leases for more
than five years, made under this section shall be subject to the approval of the governor and council.

" In'carrying out its duties under the provisions of this chapter, the department shall act to preserve and protect the
ights in tidelands of the inhabitants of the commonwealth by ensuring that the tidelands are utilized only for

vater-dependent uses or otherwise serve a proper public purpose.

The department of environmental protection shail protect the interests of the commonwealth in areas described
herein in issuing any license or permit authorized pursuant to this chapter. The activities of the department of
environmental management pursuant to this chapter shall be subject to the licensing and permitting authornity of
{the department of environmental protection.

' CREDIT(S)

Amended by St.l983, c. 589, § 22; St.1990, c. 177, § 151.

HISTORICAL AND STATUTORY NOTES

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Effective:[See Text Amendments]

Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government (Ch. 1-1 82)
& Title XIV. Public Ways and Works (Ch. 81-92B)
“®& Chapter 91. Waterways (Refs & Annos)
==+ § 10. Powers and duties relative to harbors, etc.

The department shall have general care and supervision of the harbors and tide waters within the common-
wealth, of the flats and lands flowed thereby, of the waters and banks of the Connecticut river and the banks and

CREDIT(S)
Amended by 5t.1983, c. 589, § 23; 5t.1990, c. 177, § 152.

. HISTORICAL AND STATUTORY NOTES

St.1866, ¢, 149, § 2.

P.S.1882,¢. 19, § 6.

St.1885,¢.344, § 1.

RIL.1902,¢c.96,§8. L . . .
St.1914,¢. 717, § 1.

St.1919, ¢. 350, § 113.

© 2012 Thomson Reuters. No Claim to Orig. US Gav. Works.
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Effective:[See Text Amendments]

Massachusetfs General Laws Annotated Currentness
Part I. Administration of the Government (Ch. 1-182)
~@ Title XIV. Public Ways and Works (Ch. 81-92B)
"a Chapter 91. Waterways (Refs & Annos) .
=+ § 14. License for structures in or over tide water; conduits or cables under tide water;

private or commonwealth tidelands

The department may license and prescribe the terms for the construction or extension of a wharf, pier, dam, sea
wall, road, bridge or other structure, or for the filling of land or flats, or the driving of piles in or over tide water
below high water mark, but not, except as to a structure authorized by law, beyond any established harbor line,
nor, unless with the approval of the govemor and council, beyond the line of riparian ownership. A license shall
not be granted for the construction of a bridge across a river, cove or inlet, except in a location above a bridge,
dam or similar structure anthorized by law over such tide water, in which no draw actually exists or is required

by law, and not then, if objection is made by the aldermen or selectmen of the town where-the bridge is to be

built.

The szid department may license and prescribe the terms for the construction or extension of a pipe line, conduit
or cable under tide water beyond any established harbor line; provided, that such pipe line or conduit is entirely
imbedded in the soil and does not in any part occupy, or project into such tide water, and provided also that said
department may at any time require any pipe line, conduit or cable to be moved or relocated if channel changes

or alterations demand the same.

Except as provided in section eighteen, no structures or fill may be licensed on private tidelands or common-
wealth tidelands unless such structures or fill are necessary to accommodate a water dependent use; provided
that for commonwealth tidelands said structures or fill shall also serve a proper public purpose and that said pur-
pose shall provide a greater public benefit than public detriment to the rights of the public in said lands.

CREDIT(S)
Amended by St.1975, c. 706, § 126; St.1983, c. 589, § 24,

HISTORICAL AND STATUTORY NOTES

St.1872, c. 236, §§ 1, 2.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Effective: November 15, 2007

Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government {Ch. 1-182)
& Title XTV. Public Ways and Works (Ch. 81-92B)

-~@ Chapter 91. Waterways (Refs & Anpos)
== § 18. Application for license; notice; hearings; records

Upon or prior to applying for a license pursuant to this section, the applicant shall submit to the planning board
of the city or town where the work is to be performed, except in case of a proposed bridge, dam or similar stryc-
ture across a river, cove, or inlet, the application containing the proposed use, the location, dimensjons and lim-

its and mode of work to be performed.

said planning board believes the development would serve a proper public purpose and would not be detrimenta}
of the public's rights in these tidal lands. The department shall take into consideration the recommendation of the

local planaing board in making its decision whether to grant a license.

Every license granted under this chapter ‘shall be signed by the department, shall state the conditions on which it
is granted, including, but not limited to the specific use to which the licensed structure or fill is restricted, and
shall specify by metes, bounds and otherwise the location, dimensions, and Limits and mode of performing the
work authorized thereby, Any changes in use or structural alteration of a licensed structure or fill, whether said
structure or fill first was licensed prior to or after the effective date of this section, shall require the issuance by
the department of a new license in accordance with the provisions and procedures established in this chapter.
Any unauthorized substantial change in use or unauthorized substantial structural alteration shall render the [i-

quest for such notice with the department and afforded them a reasonable opportunity to correct said noncompli-
ance. The _clepartmen; may promulgate regulations for implementation for its authority under this chapter,

No license shall be required under this chapter for fill on landlocked tidelands, or for uses or structures within

landlocked tidelands,

The department shall submit any regulations promulgated under the provisions of this chapter to the joint legis-

J

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Woiks.
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lative committee on natural resources and agriculture,-to the senate committee on ways and mesans and to the
house committee on ways and means, for their review within sixty days prior to the effective date of said regula-

tions.

Forty-five days before any license is granted pursuant to this chapter, the department shall give notice to the se-
lectmen of the town or the mayor of the city and the conservation commission of the town or city where the
work is to be performed that they may be heard, except in the case ofa proposed bridge, dam or similar structure
across a river, cove or inlet, the department shall give notice to the selectmen or mayor, and conservation com-
“mission of every municipality into which the tidewater of said river, cove or inlet extends, and the ﬁepartment
shall cause said notice to be published at the same time in a newspaper or newspapers having a circulation in the

area affected by said license at the expense of the applicant.

A public hearing shall be held in the affected city or town on any license application for nonwater dependent
uses of tidelands, except for landlocked tidelands. No structures or fill for nonwater dependent uses of tidelands,
except for landlocked tidelands may be licensed unless a written determination by the department is made fol-
- lowing a public hearing that said structures or fill shali serve a proper public purpose and that said purpose shall
provide a greater public benefit than public detriment to the rights of the public in said lands and that the de-
termination is consistent with the policies of the Massachusetts coastal zone management program. For those li-
cense applications where a public hearing is not mandated, a public hearing may be held, upon the request of the
municipality or at the discretion of the department in the affected city or town.

Any person aggrieved by a decision by the department to grant a license pursuant to this chapter shall have the
right to an adjudicatory hearing in accordance with chapter thirty A.

The department shall keep a record of each license and a plan of the work or structure. Said license shall be void
unless, within sixty days after itg date, it and the accompanying plan are recorded in the registry of deeds for the
county or district where the work is to be performed. Work or change in use authorized under the license shall
not commence until said license is recorded and the department has received notification of said recordation.

No license shall be granted for private tidelands unless the application therefor contzins a certification by the
clerk of the affected cities or towns that the work to be performed or changed in wse is not in violation of local

zoning ordinances and by-laws.

Each license granted shall contain a statement of the tidewater displacement assessments made with 1espect
thereto and that payment has been received therefor, or that performance of other conditions in lieu of such pay-
ment has been completed to the satisfaction of the department and a statement of the assessment for occupation
of commonwealth tidelands' if, any, made with respect thereto for which payment has been received or shall be

required in accordance with regulations of the department.

CREDIT(S)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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C

Massachusetts General Laws Annotated Currentness
Constitution or Form of Government for the Commonwealth of Massachusetts [Annotated)
=5 Articles of Amendment
=+ Art. XLIX. Right of people to clean air and water, freedom from excessive and unnecessary
noise, and the natural, scenic, historic, and esthetic qualities of their environment

ART. XLIX. The people shall have the right to clean air and water, freedom from excessive and unnecessary
noise, and the natural, scenic, historic, and esthetic qualities of their environment; and the protection of the
people in their right to the conservation, development and utilization of the agricultural, mineral, forest, water,
air and other natural resources is hereby declared to be a public purpose. ‘

~ The general court shall have the power to enact legislation necessary or expedient to protect such rights.

In the furtherance of the foregoing powers, the general court shail have the power to provide for the taking, upon
" payment of just compensation therefor, or. for the acquisition by purchase or otherwise, of lands and easements
or such other interests therein as may be deemed necessary to accomplish these purposes.

' Lands and easements taken or acquired for such purposes shall not be used for other purposes or otherwise dis-
posed of except by laws enacted by a two thirds vote, taken by yeas and nays, of each branch of the general
court. ' : '

HISTORICAL NOTES

The Forty-eighth Article of Amendment was submitted, by delegate in convention assembled, November 28,
1917, the Forty-ninth Article of Amendment, August 7, 1918, the Fiftieth to the Sixticth Articles of Amendment,
inclusive, August 15, 1918, the Sixty-first to the Sixty-fourth Articles of Amendment, inclusive, August 20,
1918, and the Sixty-fifth and Sixty-sixth Articles of Amendment, August 21, 1918, to the people, and by them
ratified and adopted November 5, 1918.

.In 1972 the Ninety-seventh Article of Amendment annulled original Article Forty-nine and adopted the present
Article Forty-nine in place thereof.

The original Forty-ninth Article of Amendment provided:

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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“Art. XILIX. The conservation, development and utilization of the agricultural, mineral, forest, water and other
natural resources of the commonwealth are public uses, and the general court shall have power to provide for the
taking, upon payment of just compensation therefor, of lands and easements or interests therein, including water
and mineral rights, for the purpose of securing and promoting the proper conservation, development, utilization
and control thereof and to-enact legislation necessary or expedient therefor.”

CROSS REFERENCES

Agricuiture, generally, see c. 128, § 1 et seq.
* Conservation services division, see c. 21, § 18 et seq.

Eminent domain, generally, see c. 79, § 1 et seq.

Environmental management department, see c, 21, § 1 et seq.

Forestry, generally, see ¢. 132, § 1 et seq.

Inland fisheries and game, generally, see c. 131, § 1 et seq.

Taking property for public use, right, see Const. Pt. 1, Art. 10.

Taxation of wild or forest lands, see Const. Amend. Art, 41,
LAW REVIEW AND JOURNAL COMMENTARIES
Indelible public interests in property: The public trust and the public forum. Karl P. Baker and ‘Dwight H. Merri-
am, 32 B.C. Envtl. Aff. L. Rev. 275 (2005).
The missing instrument: Dirty input limits. David M. Driesen and Amy Sinden, 33 Harv. Envtl. L. Rev. 65
(2009). _
Public trust doctrine and natural law: Emanations within a peoumbra. George P. Smith I and Michael W.
Sweeney, 33 B.C. Envtl. Aff. L. Rev. 307 (No. 2, 2006).

Updating the injunction to protect human health and safety. (1976) 11 Suffolk U.L.Rev. 114.

LIBRARY REFERENCES

Eminent Domain €= 17, 28, 33.
Westilaw Topic No. 148. '
C.1.S. Eminent Domain §§ 38 to 55.

RESEARCH REFERENCES

Treatises and Practice Aids

. 18A Mass Prac: Seﬁés 20..1, Envirc;nmen-tal_ I;rotectionnGenerally.
UNITED STATES SUPREME COURT

Federal installation of discharging water pollutants, state permits, see Environmental Protection Agency v. Cali-
fonn'a ex rel. State Water Resources Control Bd., U.S.Cal.1976, 96 S.Ct. 2022, 426 U.S. 200, 48 L.Ed.2d 578,
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c

Massachusetts General Laws Annotated Currentness
Constitution or Form of Government for the Commonwealth of Massachusetts [Annotated]

=g Articles of Amendment
== Art. XCVIL Annulment of Forty-ninth Article of Amendment and adoption of new Article

ART. XCVII. Article XLIX of the Amendments to the Constitution is hereby annulled and the following is ad-
opted in place thereof:-- ' '

[See Amend. Art. 49 for text]

HISTORICAL NOTES

1997 Main Volume
The Ninety-seventh Article of Amendment was adopted by joint sessions of the General Court in the years 1969

and 1971, and was approved by the people on the seventh day of November, 1972.

M.G.L.A. Const. Amend. Art. 97, MA CONST Amend. Art. 97

Current through amendments approved February 1, 2012

(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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COMMONWEALTH OF M ASSACHUSETTS
EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108 617-202-5500

DEVAL L. PATRICK TAN A. BOWLES
- Governor Becretary
TIMOTHY P. MURRAY LAURIE BURT
Lipuienant Governor Commissioner
Jauuary 15, 2010
I the Matter of . Docket No, 2008-128
Boston Redevelopment Authority DEP File No. Waterways Application

" No. W07-2172-N

RECOMMENDED FINAL DECISION

I INTRODUCTION

The petitioner, Sanjoy Mahajan, (*Mahajan”) fogether with a group of residents of the
~cityof ‘Bostpn_pursua_pt o G.L. c. 304, § 10A, challenge the Massachuselts Department of

Environmental Prolection’s (“the Depariment™) Septem-bcr 17, 2008, determination to grani a
chapler 91 wat.erways Jicense to the Boston Redevelopment Authorily ("BRA™}. The license
authorized the BRA to construct a-restaurant and other facilities at the seaward end of Long
Whatf in Boslon, Massachusetts. Claiming errors of law in the final agency decision, the
pelitioners seek an adjudicatory hearing pursuant to 310 CMR 9.17. For the reasons sel forth
below, I'recommend thal the Department's Conaniissioncr issue a Final Decision dismissing the

petitioners’ claims and affirming the license.

I FACTS

Long Wharf in Boston is located east of Allantic Avenue, norih of Central Wharf, and

south of Commercial Wharf. See Hearing Exhibit 10, Doc’s Restaurani at Long Wharf,

MassDEF on the World Wide Wab: Mip:www.mass.govidep
{r) Prinied on Recycled Paper
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Envivonmental Notification Form, at p. 3, Aitachment A. Ldng Wharf is a designated National
Historic Li‘mdmark. See Hearing Exhibit 10 at pp. 13-14. It is listed in the State Register of
Historic Places, the Inventory of Historic and Archeological Assels of the Conimonwca]!h, and
the Natit;nal Regisier of Historic Places. 1d.

Construction of Long Wharf began in 1711, Testimony Richard McGuinness at § B8." -1t
exlended the view- corridor of King Street, now State Street from the Town House to the end of
the wharf. Id. at§ B10. Origh.]a!]y a third of a mile long, it was 1]1erlol1éest whatf in North

- America as wel! as the oldest continuously operated. Id. at§ B7-8; Exhibi( i, Testimony Mark
Paul (“Paul”} at § 14. Over titne, most of the wharf was subsumed into landfill for Boston’s
,working- waterfront. Id, at §B11. Subsequent infill projécis produced Quincy Markel! as well as
the United States Custom Hous’;_e. Id. at§B11, 14. A final surge resuited in the creation of
Atlantic Avenue. Id. at JBI11, Bos!o-n HarborWalk b1itialiv§. The later construction of the
elevale;d Central Artery effectively separated Long Wharf from Roston’s business district. 1d.2
An integral part of the commonwealth’s shipping and fishing industries, over the past twenty
years, Long Wh_arf has lra;.nsformed into a recreational and cultural cenfer with hotel, boat
landings, restaurants, shops offices and residences. 1d. at §B12-19, City of Bosfon Cenlral
Wharf and Long Whar{ Water Transporiation Improvement Project, Applicalion for Stale Bon'd
Funds, 2006; Boston HarborWalk Initiative.

. Curran-l uses and uses i the area of Long Whar{ include waterbome transporiation
facilities, Massachusetts Bay Transportation Authority Blue Line subway access, office, hotel,

retail, parking and restaurant uses. Exhibit 15, The whatf is open to the public and the Boston

'Naney 8. Seasholes, Gaining Grovnd: A Hislary of Landinaking in Boston (MIT Press 2003) at 31,

? That connection however, was reclaimed with the depression of the Central Artery, M. at { B19, Boston
HarrorWalk-Initiative at p, 4-5,

In {he Meatter of = enl Auhoril

OADR Docket NO. 2008-128 .
Recommended Final Dreislon .
Page 2 of 37
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HarborWalk, an aciive pedesirian passageway, provides public access to the water and the wafer
deﬁendcnt uses located in the area, lg]_ At the end of Long Wharf, there is a large ptaza that
includes the Long Wharf pavilion and a large brass and marble conpass set into the ground. 1d.
Long Wharl is the launch site for ferries to Charlestown, South Boslon, the Harbor Islands,
Sallem, Quin'cy, and Provincetown. Id. at § B19. There are also sightseeing cruise vessels and
whale walch tours, a mayina with mooring field and 2 Mass-.achusctls Bay Transportalion
Authority, Blue Line stop servicing the‘wharf. Id.

The BRA proposed project will take place within filled tidelands, which as stated above
required a chapter 91 Watervéays License Application in accordance with 310 CMR 9.00. 1d.;
see also Chapler 91 License Application, December 4, 2007; Notice of Application, January 15,
2008; Exhibiisll 0-11, It involves redevelopment of the existing pavilion for a waterfront

-reslauraul. 1d. In its application, BRA requested avthorization to enclose and construct a small
adc‘lilio-n to the shade siruciure, which it leased for restaurant use. Id. The design of the
restaurant will complement the swrounding public open space and the other buildings on Long
Wharl. ld. The use is likewise inlended to complement the existing public ar;d commercial uses
including the hotel, restaurants, and offices, berthing facilities for public water 1ransportatioﬁ,
commercial and recrealional vessels, 1d. A commensurate area of public seating in the shade
will be provided, Id, The project does nol include any expansion of the .iimited- arca presently

available for vehicular parking. Id.

NI, PRIOR PROCEEDINGS

Al Proceedings Before The Dcparlmen( Pursuant To The Public
Waterfront Act And Waterwvays Regulations

~ As required, the BRA published public notice of the application on January 23, 2008, in -

{he Boston Herald. Exhibit 10. The associated public hearing was held at the Department’s

the Mot o ve
OADR Docket NO. 2008-128
Recommended Final Decision |
Page I of 37
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Boslon Office on January 31 2008, and continued until February 25, 2008. I1d. The Depariment

published the same notice in the Bvironmental Monitor on February 6, 2008. 1d.

Twenty-two persons or groups submitted writien comments during the public comment
period. Id. The commenters stated their support for the project or raised issues while remaining
neutral: Boston City Councilor Sal Lamattina; Boston Environment Department; the Boston
Harbor Association; New England Aquarium; Michael Vaughn; Board of Managers for the
Residences al Rowe’s Wharf; ELV Associales; Conservation Law Foundation; and {he Boston
Waterboat I.\fl'arina. 1d. The following twelve residents and the North End Waterfront Residents'
Association raised is.sucs in opposition: Anne Pistorio, Victor Brogna, David Kubiak, Patricia
Thiboutet, Bob Skole, Pasqua Scibelli, Shirley Knessel, Stephanie Hogue, Thomas Schiavoni,
Ma-ry McGee, Mark and Naomi Paul, Mabhajan , and Ted Schwartzberﬁ. Id, All comments were
reviewed, responded lo by BRA, and addressed in the Depariment’s findings or special ‘

conditions. Id.

The Department determined that the use of authorized filled Commonwealth Tidelands
for restaurant purposes is a nonwater-dependen! use pursuan to 316 CMR 9.i2(2)(e)(1). Sce
Written Determination at Findings (1). It also found that the project as conditioned complied
with all applicable standards of the waterways regnlations, including the special standards for
nomvaler-clependént use projects. Id. al (5). In addition, the Department concluded that the
project complied with alt r.equircments, modifications, limilalions, qualifications and conditions
set forth in the Decision on (he City of Boston Municipal Harbor Plan approved by the Secretary
of Enviromunental Affairs on May 22, 1991, I_d_ Finally, the Deparlment determined that the
project served a proper public purpose th:_u provides greater benefit than detriment (o the rights

of the public in tidelands in accordance with 310 CMR 9.31(2)(b). Id. Specifically, (he outdoor

In the Malter of Bosion Redevelopment Aufhgrity,

OADR Docket! NO. Z008-128
Recommended Final Decision
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dining areas were designed 10 retain the existing sight line emanating from State Street. Id. -

Moregver, the Depariment found that there will be no change to the expansive HarborWalk or fo

the existing wafer-based activilies that line 1he edge of Long Wharf. }d.

B. Proceedings Before Office Of Appeals And Dispuie Resolution

The petitioners filed this appeal on Oclober 9, 2008. Pursuant {o the November 10, 2008,

Scheduling Order I conducled a Pre-Screening Conference on December 3, 2008. At the

Conference, the following eight issues for resolution were established:

1.

Whether the projecl serves a proper public purpose in compliance with
310 CMR 9.31(2)(b)1-2?

Whether the project provides reasonably direct public non-water related
benefils in compliance with 310 CMR 9.53(3}(d)?

Whether the project complies with Condilion No. 5 of the Executive
Office of Energy and Environmental Affairs (“EOEEA") Secretary’s
decision on the 1991 Boston Harbor Plan because it will promote public
use or other water dependent! activity on the seaward end of Long Whar!

in a clearly superior manner?

Whether the project meets the requirements of 310-CMR 9.34(2)(b)(1) and
310 CMR 9.51(3Xc)?

Whether the projeci meets the requirements of 310 CMR 9.51(2)(b)
regarding public views of the water?

Whether the project complies with the historic resource requirements of
310 CMR 9.33(1)(i)?

Whether petitioners have slanding?

Whether the projecl provides greater benefit than detriment o the rights of
the public in lidelands in accordance with 310 CMR 9.31(2)(b)?

Deadlines for filing Pre-filed Testimony were also established after accommodations were made

{o incorporate {ime for the impending holidays and travel by the parties and witnesses.

On Janunary 7, 2009, the pelitioners forwarded an electronic message lo Office of Appeals

and Alternative Dispute Resolution’s ("OADR") Case Administrator requesting “{a] brief and

Jo the Malter of Boston Redevelonment Authprity,
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reasonable postponement” until, January 16, 2009, of their Pre-Filed Testimony. ! denied the
motion in parl and allowed il in parl. The petitioners were granted leave to file Pre-filed
Testimony and a memorandum of law no later (han Mornda}f, Yanuary 12, 2009.

On February 12, 2009, the pcli{ipners submitted a "Motion For Extension To Submit
Rebuttal Pleadings.” The motion sought an extension until February 24, 2009, to file rebuttal
testimony that was due on Tucsday; February 17, 2009. -See Motion for Extension to Submit
Rebuttal Pleadings, at p. 1. The pelitioners asserted that the extension was necessary because he
“received approximately 1,000 pages of memoranda, affidavits, legal citations, maps,
pholographs and engineering data from the [a]pplicant.” Id. Additionally, the petitioners asked

that the Hearing be rescheduled until March 3, 2009. Id.

The Department and BRA filed ‘lhcir objection on February 13, 2009. The motion 1o
extend {ime to file Rebutla] Testimony, limited to matters asserted in the Respondents’ Pre-filed
Teslimony, was allowed. See Revised Ruling and Qrder On Petitioner's Motion fo Subrm't.
Rebuttal Pleadings, February 20, 2009, The petitioner was granted leave to ﬁI};‘Rebul.taI

Testimony 1o later than Tuesday, February 24, 2009.> The reques'! to yeschedule the hearing was

denied.

? The petitioners filed a Motion for Summary Decision on February 24, 2009, Their arpument focosed on the
application BRA submitted to the Departiment because, in the petitioners view he project is parkland subject to
constitulional and statutory prohibitions against commercial development, For this proposition, they cited Article 97
of {he Massachusetls Constitution. See Petitioners’ Mofion for Sunwmary Decision at p, 2. On March G, 2009, {he
LRA #nd Depariment countered {hat Article 97 is outside the Department's express siatulary authority. Inthe

alternalive, they maintain; the project is not subject to Arlicle 97 since it was enzcted afier the BRA took possession

of Long Wharf, and the project is inconsistent with MHP goais, See Joint Opposition of BRA and the Department at
pp. }-d. Due to the fact that T find the BRAs and Department 's asserlions controlling, and because ] have held a
profsacied evidentiary hearing, no useful pirpose would be served by an analysis of the pefitioners’ reasoning.
Accordingly the petitioners® otion for Summary Decision is denied.
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The hearing took place on February 24, March 2, and March 9, 2009. The parties offered
a total of 22 exhibits into evidence.” In addition, on March 23, 2009, 1 conducited a view of the
site pursuant {0 310 CMR 1.01{5)(a)14 and 310 CMR 1.01(13)(j).
' ™. DISCUSSION
Statufory and Regulatory Scl;cmcs
“G.L..‘c. 91 charges the Deparlment with prolcct-ing the Commonwealth's interest in ils
harbors, tidelands, and waters and with acting as a steward of the public’s interest in those

lands.” Higgins v. Department of Environinental Protection, 64 Mass. App. CL. 754, 755 (2005);

G.L.c. 91, § 2; 310 CMR § 5.01(2). Tt mandates that *'[u}pon or prior {o applying for a license . .
. the applicant shall submit to the planning board of the city or town where the work is to be
performed . . . the application containing (he proposed use, the location, dimensions and limits

and mode of work {o be performed. Said planning board may conduct a public hearing within

4 EXHIDIT LIST . )

1. Pre-filed Direct Testimony Mark Paul

2, Pre-filed Direct Testimony Sanjoy Mahajan

3. Rebuttal Testimony Sanjoy Mahajan

4, Pre-fited Direct Testimony Thotnas Schiaveoni

5. Pre-filed Direct Testimony Anne Pistorio

6. Pre-filed Direct Testimony Selm Rutenburg

7. Pre-filed Direct Testimony Viclor Brogna

8. Rebuttai Testimony Victor Brogna )

9. Open Space Plan, 2008-2012, Section 1, Execulive Summary

10. Environmental Notification Form _
11. Certificalion from Secretary of Enerpy & Environmental Affairs on Environmental Notification Form

12. Open Space Plan, 2002-2006 ] )
13, Pre-filed Direct Testimony Richard McGuiness )
14, Lelter from Melisse Cryan to Richard McGuiness, Febraary 24, 2009
15. Letter from Melissa Cryan to Richard McGuiness, March 4, 2009
16. Long Wharf, Doc’s Constrnuclion Pian
17. Plan Equipmen! Purchased and Stockpiled for Phase IT
18. Open Space Inventory, Seclion 9
. 19, Pre-filed Direct Testimony Lawresice Mammoli
20A, Pholograph' View from HarborWalk
20B, Photograph View from HarborWalk
21. Pre-filed Direct Testimony Mark Donahue
22, Pre-filed Direct Testimony and Supplement with Corrections Andrea Langhauscr

In be Matter of Boston Redevelopment Authority,
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thirly days of receipt of license application. Within fifteen days of conducting said public
hearing or within forty-five days of reccipl of license application, the planning board shall
-submit a written recommendation to the department. Said recommendation shall state whether
said planning board believes the development would serve a proper public purpose and would
not be deirlimemal of the public’s.rights in these tidal lands. The department shall take into .
consideration the recommendation of the local planning board in making its decision whether to
prant 2 license. Every license granted under this chapter shall be signea by the depariment, shall
state the condilions on which il js granted, including but not limited fo the specific use 1o which
the licensed structure or fill is restricied.

A public hearing s‘hall be held in the affected cily or town on any license application for
nonwater dependent uses of tidelands, except for landlocked tidelands. No strucluf;:s or fill for
nonwater dependent uses of tidelands except for landlocked fidelands may be licensed unless a
wrillen determination by the department is made following a public hearing that said structures
or ﬂ.ll shall serve a proper public purpose and that said purpose shall provide a greate;' public
benefit than public detriment to the rights of the public in said lands and that the delermination is
consistent with the p'olicies of the Massachuselts coastal zone management program.”
§9_ed_.L. c. 91, § 18,

ISSUE No. 1 Whether tlie project serves a proper public purpose in compliauvce
with 310 CMR 9.31(2)(b)1-27 ’ :

Appl!cable Law Governing Issue No. 1

310 CMR 9.31(2)(b)!-2 provides that “[n)o license or permit shall be issued by the

Department for any project subject to 310 CMR 9.03 through 9.05 and 2.09 unless said project:

(b) Nonwater-Dependent Use Projects - The Department shall presume 310 CMR 9.31(2)

la the Matter of Rosion Redevelopmen Authority,
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is met if the project is a nonwat.er-dcpcndcm use project which: 1. complies with the standards
for conserving and ntilizing the capacily of the project site lo accommodate waler-dependent use,
acco:lding lo the applicable provisions of 310 CMR 9.51 throngh 9.52; and complies with the
additional standard for activating Commonwealth tidelands for public use, according to the
applicable provisions of 310 CMR 9.53; 2. if located in the coastal zone, complies with the

- standard governing consistency with {he policies of the Massachusetts Coastal Zone
Management Program, according to 310 CMR 9.54; and 3. if consisting entirely of infrastructure
facilities.” See 310 CMR 5.31

Findings of Fact Reparding Issue No. 1

The BRA relied on the Pre-filed Testimony of Richard McGuinness {McGuinness™). He
is the Deputy Director for Waterfront Planning for (he Boston Redevelopment .Aulhoriiy.
Testimony McGuinness at 2. McGuiness has worked for the BRA for eight year; and earned a
degree in Political Science and Urban Policy from Catholic University. 1d. He manages the
BRA’s waterfront planning initiatives that include the basic funclions of community planning,
vrban design, zoning, and infrastructure planning. Id. McGuinness was divecily involved in a
number of important waterfront planning efforts over the past thirleen years, Id. a1 4,

In 1970, pursuant to the city of Boston’s 1964, Urban Renewal Plan, the BRA {ook
ownership of Long Wharf and Custom House Block. 1d. al § C20-21; Order of Taking, Book
8373, p. 559, June 4, 1970. It owns é shade siructure at the seaward end of Loné Whard, Id.; see
also Written Determination; Notice of Application #W07-2172-N. The primary purpose of this
enclosure is 1o provide fresh air, ventilation and emergency egress for the Massachusells Bay
_ Transit Authority (“MBTA”) subway tunnel mm_:_ing below the \l{i{e_lrt Id. The exisiing.

struciure occupies approximately 3,430 square feef, the proposed additions occupy

n th f L Authorjt
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approximalely 1,225 square feet. Id, Seasonal outdoor dining occupies 2,586 square feel. 1d.
The remaining 25,915 square feet of the lease area is reserved for open public space. Id. The
Urban Renewal Plan included the following goals:

(a) Eliminate obsolete and substandard building conditions.

(b}  Promote the preservation and enhancement of buildings in the area that have
architectural and historical significance. . :

(c) Creale a mixture of land uses compatible with living, working and recreational
opporiunities.

(d) Create an area for the development of marine or marine oriented activilies
designed to stimulate tourism and symbolize the imporiance of Boston’s historic

relationship to the area, o ..

(e)  Provide public ways, parks and plaza, which encourage the pedestrian 1o enjoy the
harbor and its activities. :

H Provide maximium opportunity for pedestrian access to the water's edge.

{g) Establish a relationship between buildings, open spaces, and public ways, which
provides maximum protection {o the pedestrian during unfavorable weather
conditions. -

(h) Creale an unobstructed visual channel from the Old State House to Long Wharf
and {le harbor beyond.

Id. at § C21(z)-(h),

The cily of Boston's 1979, Long Wharf Master Plan to revitalize [l;e wharf outlined
similar goals. Jd. a£ 9 C22,(a)—(f). The hearing record is replete with evidence that the project is
coﬁsistenl with the Boston HarborWalk Initiative, MunicipaI'Harb.or Pian, ("MHP7) 1999,
Revised Long Wharf Master Plan, 2000, “Open Space Plan 2002-2006, pncpargd by the city of
Boston's Parks and Recreation Department, in that it incorporates growth thai activales open
spaces and supporls year-round déy and evening activity. ld. at § C23-33; see also Exhibit 10, at
p- 5. Moreover, the pr;:jéc( is consistent with “MetroPian2000, the Regional Development Plan

for Metropolitan Boston,” produced by the Metropolitan Area Planning Council. 1d,

*The Plan endorses development thal increases uses of public arcas, upgrades or expands an exisling facility rather
than constructing a new facility, and is accessible by public iransportation, 1d.

1 L edevelopment Authosily,
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. On this point , the BRA offered the Pre-filed Testimony of Mark Donalue (“Donahue”).
Donalue has been a‘mploycd by the BRA for eleven vears and is ils Deputy Director for Assel
Managemeni. Testimony Donahue at §2. He holds a Bachelor of Arts Degree from lhe
Universily of Massachusetts. Id, at § 3. In his role as Depuly Director, Donahue has oversi ght

and management responsibility for approximately seven million square feel of BRA owned-

property. Id. Additionally, the Asset Management Department promotes the use of BRA-owned .

* properly for redevelopment. ]d. at § 4.

Donahue's (estimony indicated that data for water transit riders passing through Long and
Rowes Wharves grew from an estimated 555,000 passengers in 1988 1o 1.4 million passengers in
1998. The eslimated volume for 2010, is 3.8 million. Id, aty 5. Accﬁrding lo Donzhue, in
developing and designing the project the BRA focused on year-round use of the Long Wharf
pavilion. 1d. at § 7. To that end, i began a series of meelings with interested parties, abutlers,
users of (he waterfron(, public agencies, and elecled officials o “explore lhe idea of reuse of the
MBTA vent structure,”” {d. In 2003, the BRA submiited an application {o enhance water
transportation that included a revised site plan from the Long Wharf Mas;lcr Plan designating the
pavilion as “potential adaptive re-use.” 1d. at § &.

In 2005, a series of public meetings took place. 1d. at §9. At those meetings, Mayor
Thomas Menino’s Crossroads Initiative® and lﬁe redesign of State Street from the Old Stale
House to the tip of Lon;g Wharf were discussed. Id. at § 9. The project’s restaurant concept as a
reuse of the MBTA vent structure mel the nceds arficulated by the U.rban Redevelopment Plan

and the Crossroads Initiative. Id. at § 10. The restaurant would also provide a destination and

6 The Crossroad Initiative reunites neighbothoods and revitalizes thirteen streets (hat connec! downtown [Boston)
willy the Rarbor. Id. ai §9. .

In the Magter of Bostop Redevelopment Authority,
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amenitics for pedestrians using the Norman Leventhal Walkway (o the sea from the Old State
House. 1d. | |

In 2006, the BRA issued a Request for Proposals for the redevelopment and restaurant
operation of the pavilion and associaled plaza al Long Wharf. 1d. at§11. The BRA sought
proposals that would first, contribute (o the revitalization of the downtown waterfrond
neighborhood by providing quality commercial opportunities to the resident of the City across a
variety of income ranges and sizes; and second, ;'einvigorala {he pavilion by creating a
development th‘al: blends the redevelopment of the project site with nearby structures, preserves
the architecivral character of the neighborhood, provides street level aclivity that eﬁhances the
public realm and exhibits a high quality of urban design. See Hearing Exhibit 10, at p, 3.

The preferred development option inclided the rehabilitation of approximately 3,400

square fool Long Wharf pavilion, which was built in 1983, 1o serve as a MBTA ventilation
building and Blue Line funnel emergency egress. 1d. Thc- existing brick structure would be

expanded by approximately 1,225 square feet for a waterfronl restaurant. Id. In addition 1o the

inlerior sealing, the restaurant will incorporate approximately 530 square feel of outdoor space

it Ve g

on a seasonal basis. [d. The otdoor patio will consist of tables, chairs umbrellas, and planters.

. Id. There is no parking proposed as parl of the projécl, because ihe location has a high volume
of pedesirian traffic and is located ﬁear public fransportation facilities, 1d. BRA clmsé Eat Drink
Laugh Restaurant Group as the designated developer for the sife. 1d. A community meeting was
held on May 10, 2007, with the North Enci Waterfront Association to discuss the C}ossroads
Initiative, Id. at § 12. The plans for Doc’s restaurant were used. Id.

In 2007, the Depariment issuc-d License Numnber 11853 to the BRA for improvements to I

Long Wharl. 1d. at'§ 13. Pursuani {o this license BRA invested $1,600,000.00 which resulted in

n the Malter of . went Authgrily,
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public access to an additional 5,200 square feet on Long Wharf. Id, In September 2008, Bosion
gedicated the new “Norman B. Leventhal Walk (o the-Sea.”” 1d. at ¥ 14, The walk (o the sea
features informational panels at eight locations depicting four centories of Boston history. }d. al
9 14. Thuree panels at Long Wharf are lit at night by low wallage LET} lights powered by a small
wind turbine, and can be seen from a new seating area. Id. One of the goals of a rcstaurani al
the end of Long Wharf is {o winlerize the site and provide year-round use. Id. at §15. The
pavilion is currently not fully utilized for approximately eight months of the year. 1d.

On the other hand, the pefilioners’ evidenc;e refined {o its bare essence, aﬁd discussed in
more detail below essentially restates the hanm they believe the project will cause. See
generally, Bxhibils 1-7, Testimony Paul; Testimony Mahajan; Rebuttal Teslimony Mahajan;
Testimony Thomas Schiavoni (“Schiavoni”); Testimony Anne Pistorio (“Pistorio™); Testimony
Scima Rutenburg ("Rulenburg‘;); Teslimony Victor Brogna (“Brogna”). Nothing contained in it
adds incrementally to my assessment of this issue. Therefore, afler careful perscrutation of the
record I conclude. that the project serves a proper public purpose in compliance with 310 CMR
9.3].(2)(b)1-2.

1SSUE No.2 Whether the project provides reasonably direct public non-water
related benefits in compliance with 310 CMR 9.53(3)(d)?

Applicable Law Governing Issue No. 2

310 CMR 9.53(3)(d) stales in relevani patt, “[a] nomvaler-dependent use project l}lat
includes fill or structures on Commonwealth tidelands, exr;ept in Designated Port Areas, must
promote public use and enjoyment of such lands to a degree that is fully commensurate with the

proprietary rights of the Commonwealth (herein, and which ensures that private advantages of

 This is a way finding palﬁ from thee {op of Beacon Hill, the highesl point on the Shawnw( peninsuir, to Boston's
firrthest projection into the harbor Long Whart, Id. a1§ 14.

n u
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310 CMR 9.53(3)(d}, the majority of the site will remain as open space and the proposed

use are not primary bul merely incidental 1o the achievement of public purposes. In applying this
standard, the Depariment shall take into account any factor affecting the quantity aﬁd quality of
benefits provided {o the public, in cc;mparison with detriments to public rights associailcd with
facilities of private tenancy, especially those which are nonwater-dependent; and shalil give
particular consideration to applicable guidance specified in a municipal harbor plan, as provided
in 310 CMR 9.34(2)(b)2. At a minimum, the Depariment shall act in accordance with 310 CMR.
9.53(1)through (4)."

“The project shall promote other development poficies of the Commonwaai(i}, through
the provision of nonwater-related bel{eﬁls in accordance with applicable governmental plans and
programs and in 2 manner that does nol delfract from the provis.if'zn of waler-relaled public _
benefits. In making this delermination, the Department shall act in accordance with 310 CMR
9.53(3)(a) through (d): (d) the Department shall consider only those nonwatcr-related benefils
accruing to the public in a manner that is reasonably direct, rather than remote, diffuse, or
theoretical. Examples of di.n:ct public benefits include meeting a community need for mixed-
income rcsidcntial developme'm, creating a large number of permanent jobs on-site, and
i'euli]izillg idle waterfront properties. -Corrcspondiﬁg examples of indirecl public benefits inchude
increasing the gencral supply of markel-rate housing, i:ﬁproving overall economic conditions,
.a'nd expanding ihe properly tax base of a mu'nicipalily." See 310 CMR 9.53(3)(d).

Findings of Fact Reparding Is-sueeT No, 2
As stated above, the projcci includes a non-water dependent facility of public

accommodation on filled tidelands. See Hearing Exhibits 10-11. Therefore, in accordance with

development will remnvigorate the HarborWalk for utilization of waler-dependent purposes. Id.

In the Matter of Boston Redeveloprnent Anihoriry,
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The proposed building will occupy 4,890 square feef of the sife and the remaining 28,440 square
feet of filled tidelands will be reseived as open space. Id. The project was designed to conserve
the capacity of the site for water-dependent uses and enhance the utilization of the shoreline. 1d.
The proposed restanrani \;rill serve people using the HarborWalk, a water dependent use. C1TE
Significantly, no lotal reduction of the Water-Dependent Use Zone (“"WDUZ”), as required in the
Walerways Regulations and substitute provisions of the MHP, will occur. }d. In fact, an
addilional 3,135 square feet of WDUZ setback arca i; proposed. 1d.

The Department fortified its position with the testimony of Andrea Langhauser
{"“Langhauser”). See Hearing Exhibit 22 with supplement. Langhauser earned a Bachelor of
" Science degree in Environmental Biology from the State University-of New York in Syracuse in
198]. Testimony Langhauser ét 9 2. She has been employed by the Dcparlmeni since 1988,
save a period between June 1998 and April 2004, when she was a Regional Planner with the
Execulive Office of BEnvironmental Affairs. 1d. st §1. She retumned to the Department as
Regional Planner in May 2004. 1d. In that capacity, Langhauser administers and enforces the
Walcrlways Act and the accompanying regulations. As such, she reviews non-waler dependent .
license applications, performs site inspection, and drafis licensing dt;.cisions and enforcement
aclions. Id. at § 3. Langhauser was the primary author of the Wr.ittcn Determination issued in
fhis matter. 1d.

The Depariment determined that the project complied with-all applicable standards if the
waterways regulation, including the special standards for nonwater-dependent use projects
d.escribed in 310 CMR 9.53 (o aclivate commonwealth fidetands for public use. [d. at§ 11. The
Department’s rationale fits readily within an unforced reading of 310 CMR 9.52(1) (a). To

claborate, the project includes publicly accessible landscaped areas and the HarborWalk along

ion Re: n ority,
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the full perimeter of {hc wharf, which are facilities that promote the active use of the project
shoreline. Id. at 10,

. Aside from that, Long Wharf is 4 center for existing water-based activity including water
transportation to poinls in the harbor, to the harbor is_l ands, and lo Provincetown among other
waler-based operations. Id, VOn that basis, piles were installed to allow visiting vessels to berth;
there are docks for a marina along one side and- tocks for thee harbor cruise vessels located along

_ the other side at the pioject site. 1d. Langhauser opined that under exisling conditions the site
was fully utilizing the water sheet along the project shorelin.c. 1d. Addi tionally, ihe proposed
restaurant us-e will draw grcate.r numbers of people to the site in more seasons of the year, which
can promote a greater use of the publicly accessible landscaped areas, a water dependent use for
longer periods of time. 1d.

Langhauser, also conlended that 310 CMR 9.53(3) addresses other development policies
of the Commonwealth, and the regulatory provision is not applicable to this project because the
application did not include any guidance from govermment agencies as described in 9.53(3)(a) or
other written agreement from any state Execulive Ofﬁ:.:c ag described in 9.53(3)(b). 1d. a1 }2.-
Indeed, (he city of Boston’s MHP is the only document presented in the BRA's license
application thal resembles those contemplated in 310 CMR 9.53(3). Id. aty 13,

Langhauser posited that the proposed project provides reasonably direct public non
waler-relaled bcneﬁ_ls. Id, _In her words, & restaurant, in this case DOC’s, “provides services
‘made directly available (o the transient public on alregullar basis, at which advaniages if use are

- otherwise open on essentially equal terms o the public at large.” ,Ii at { 14; 310 CMR 9.,02.

She asserted too that the restaurant is designed to not interfere with the functions the structure

has been performing for the MBTA subway system that runs underground, and the ability to vent

n it tter of Bost X% ity
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the tunnel and provide emergency egress will not be impaired by the project. 1d. al § 15, Exhibit
C.

The pelitioners mount several efforls to subvert the Depariment’s decision. See Exhibits
3, 8, Rebulial Mahajan and Brogna, Howevcr,' nothing in their rebuttal evidence undermincs. the
reasonableness of Langhauser’s p;rofessed and documented helief that the projeci benefits the
public. To sum 1'3p, 1 find that based on the loregoing, the project provides direct public non-
waler retated benefits in compliance with 310 CMR 9.53(3)(d).

ISSUE Ng. 3 Whether the'project complies with Condition No. 5 of the EOEEA

Secretary’s decision on (he 1991 Boston Harbor Plan becanse it witl

promote public use or other water-dependent aclivity on the seaward
end of Long Whar{in s clearly superior manner?

Applicable Law Governing Issue No. 3

310 CMR. 9.52 provides in material part, that “a nom:{aler—dependem use project that
includes fill or structures on any tidetands shall devote a reasonable porlion of such lands (o
waler-dependent use, including public acl:ccss ;n ihc exercise of public rights in such lands. In
ap;')lyh.1g this s-landard, the Dcpaﬂln;:nt shail take inlo account any rcicv-ani informalion
concerning the capacily of the project site fo serve such waler-dependent purposes, especially in
the vicinity of a water-dependent use zone; and shall give particular consideration to applicable
guidance specified in a municipal harbor plan, as provided in 310 CMR 9.34(2)(b)2.. Except as
necessary (o protect public health, safety, or the environment, the Depariment shall act in |
accordance with the following provisions. (1) In tha-cvcnt {he project site includes a water-
dependent use zone, the project shall include af least the following: (a) one or mare facilities that
generate waler-dependent activily of a kind and lo a degree that is appropriate for the project site,
- gi\-fen the nature of the projeé(, conditions of the water body on which il is located, and ofher
relevant circumstances; in making this determination, the Depariment shafl give particular
.In Usg Matier of Boston Redsyclopment Authorlty,
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consideration ta: 1. facilities (Hat promote aclive use of the project shorefine, such as boat
landing docks aud launching ramps, marinas; (ishing piers, waterfront bosrdwalks and

csp]anadcs for public recreation, and water-based public facilities as listed in 310 CMR

9.53(2)(a); and 2. faciiities for which a demonstrated need exists in the harbor in question and for

which other suitable locations are not reasonably available; and (b)a pedeslrién &ccess network
of a kind and to a degree tha is appropriate for the project site and the facility(ies) provided in
310 CMR 9.52(1)a); at a minimum, such network shall consist of: 1. walkways and related
facilities along the entire length of the waler-dependent use zone; wherever feasible, such
walkways shall be adjacent to the projectshoreline and, except as otherwise pro\-rided ina
mumicipal harbor plan, shall be no less than ten feet in width; qnd 2. appropriate connecting
walkw_ays that allow pedestrians to approach the shoreline walkways from public ways or other
public access facilities (o which any tidelands on the project site are adjacent. Such pedestrian
access network shall be avai]a!:;le to the public for use in connection with £i ishing, fowling,
nawgahon and an_y other purposes consistent with the extent of public righs al the project sﬂe
(2) Ln the event the pmjcct site does nof include a waler-dependent use zone, the project shail
provide connecting public walkways or other public pedestrian facilities as necessary lo ensure
that sites cont.éining waler-dependent use zones will nof be isolated from, or poorly linked with,
public ways or other public access facilities (o which any tidelands on the project site are
adjacent. (3) The requirements of 310 CMR 9.52(1) and (2), shall a]s§ apply in the event a
nonwater-dependent use project is l_ocatcd on a Great Pond.”

See 310 CMR 9,52, |

Findings ofFacIReE_:n'ding‘Is:s_up No.3 L e

The BRA began the HarborWalk planning process for the waterfront in the cary 1980s

In_the Matler of Roston Redevelopment Authgrity,
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with the goal of creating a continuous 47-mile waterfront walkway along Boston Harbor,
Testimony McGuinness at §23. The HarborWalk connects the cily’s neighborhoods 1o the
Harbor. 1d. at § 23({d).

The Degartmcnl determined that the project will promote public use on the seaward end
of Long -Wharf in a clearly superior manner. This is true for a number of reasons. As an initial
mla{tcr, approximately 25,915 square feet of the arca af the s;:award end of Long Whar{ wili be
preserved as open space and conlinue lo be used as a public plaza_x. Testimony McGuinness at §
D34(d); Testimony Mammoli at 35, 19. Nexi, none of the proposed additions are closer fo the
water than the existing structure, 1d, at § 21. 'Indeed, all of the préposcd additions are at least
{wenly-eighi feel from the water. Id, Furiher, seasonal outdoor dining will ocoupy®
gpproximaic]y 2,-5867 square feet. Id. at§ 22, At the southeasiern portion of the wharf, there wilt
be eighteen seasonal shaded tables for public use, independent of patronage of the restaurant.
Testimony McGuinness at § D34(d). The proposed design of the restaurant will complement the
surrounding open space and the other buildings on Long Wharf and the existing public and -
commercial uses. Jd. at § D34. Last but not leasl, the proposed design includes flood mitigation
measures of rabbited aluminum barier door stop, Testimony Mammoli alrﬁ] 26. The Deparlm;:m
and BRA offered evidence that by establishing a resiaurant more people will be atiracted fo the
end of Lox1é Whatf over a longer period of (he day and into the colder months of the year,
thereby providing a year-}'opnd des-tinat-ion withou! interfering with the important ﬁmcticm
performed by the underground subway sysiem. Id. al §19. The project will serve the pedestrian
public and other persons utilizing the existing water-dependen{ operations on and along the edge

of thé wharf, such ass the HarborWalk, public plaza, marina, water transportation to the
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Charlestown Navy Yard, Boston, Harbor Islands, and Provincetown, and charfer vessels and
boals wiilizing the adjacent mooring field. Id. at §20.

Significantly, Speciat Conditions Nos. 3 and 4 require the BRA o “maintain the seaward
end of Long Whar!, as open space with no obstacles for safe, free, and 1‘miversaliy accessible
public passage twénty-four hours a day with no gales or other barriers installed to impede
pedestrian circulation.” See Written Determination at p. 7. BRA must also “provide restrooms
for use by the genéral public, regardless of patronage, during . . . regular business hoursf’_s Id.

Addilionally, in order {0 maintain the existing use of the pavilion, there will be seating
with views of the harbor continue to be available (o the general public, free of charge on benches
and as informal seating. Id. at §f 21. The same condition limits the area ofroutdoor sealing and
provides al 8 minimum 18 shaded tables with accompanying chairs to be arranged so the general

" public can enjoy‘thc harbor vista in a manner that does not obstruet the view corridor from State
Sireet, Id. The restaurant operator is also required 1o parfdrm routine mainfenance of pedestrian
amenities inciuding keeping the public binoculars in good working order, picking up trash on 2
daily basis, limiting the hours of deliveries to avoid conflict with the pedestrian public and
clearing snow and ice in accorda.nce with the Department snow disposal guidance, Id,

Anothcr.mcaningful metric is the Department’s determination that the reconfiguration of
the setback distances for the project will promote public use and other water dependent activity
on the seaward end of Long Whaif'in a clearly superior manner because it provides a larger

setback distance than required by 310 CMR 9.5 1{(3)(c) and it allows modest additions to be

constructed on an existing structure to expand the public use and activation of the seaward end of

* Atleast two clearly visible signs must be posied identifying the free public use of restrooms. Writlen
Determination at p, 7.
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Long Wharf. Id, at §24. The total amount of the substitute setback area us approximately 3,135
square feet more area than required by 310 CMR 9.51(3)(c). 1d,

Based on the well-pleaded factual averments, the testimony that illuminated and
supplemented those facts, I find that the project complies with Condition No. 5 of the EOEEA
Seciefary's decision on the 1921 Boston Harbor Plan because il will promote public use or ather
waler-dependent activily on the seaward end of Long Wharf in a clearly superior manner. This
finding while unfortunate for the petitioners is neither unreasonable nor implausible. It is also
not inconsisient with the regulatory scheme or the broader contex! of the regulations as a whole
which seek to make the best possible use of public lands.

ISSUE No. 4 Whé!her_the project meets the requirements
of 310 CMR 9.34(2}(b){1) and 310 CMR 9.51(3)(c)?

Applicable Law Governing Issne No. 4

310 CMR 9.34(2)(b)(1) states “[i}f the project conforms (o the municipal harbor pian the
‘Department shall: apply the use limitations or mlmt;,rical standards specified in the municipal
harbor pla;n as a subslifute for the respective Jimitations or standards contained in 310 CMR
9.51(3), 9.52(1)(b)1 ., and 9.53(2)(b) and (¢), in accordance with the criteria specified in 310
CMR 9.5!(3); 9.52(1)(v)1., and 9.-53(2)(b)7 and (c) and in associaled plan approval at 301 CMR
23.00 and assoc_ialed guidetines of CZM.

A nonw:;lcr-depcnden( use project that includes fill or structures on any tidelands shall
nol ﬁmcasonably diminish the capacity of such lands to accommodate water-dependent use. n
applying this standaid, the Depariment shail take info account any relevant information
concerning the utility or adaptability of the site for present or future water-dependent purposes,

especially in (1e vicinity of a water-dependent use zone; and shall adhere fo the greatest

in the Matiet of Bosion Redevelopment Authprity,
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reasonable extent to applicable guidance specified in a municipal harbor plan, as provided in 310
CMR 9.34(2)(b)2. Al a minimum, the D;eparlmcm shall act in accorda.nce with the {ollowing
provisions. The Department shatl find that the standard is not ;nct if the project does not comply
with the following minimum conditions which, in the absence of a municipal harbor plan which
promotes the policy objectives stated herein with comparable or greater effectiveness, are
necessary (o prevent undue detriments to the capacity of lidel-ands to accommodate water-
dependent use: (c) new or expanded i:yllildings for nonwaler-dependent use, and parking facilities
at or above grade for any use, shall not be located within a water-dependent n1s¢ zone; excepl as
provided below, the width of said zone shall be determined as follows:

1, along portions of a project shoreline other than the edges of piers and wharves, the zone
exfends for the lesser of 100 feet or 25% of the weighted average distance from the present high

water mark to the landward lot line of the property, but no less than 25 feet; and

2. along the ends of piers and wharves, the zone extends for the lesser of 100 feet or 25% of the
distance from the edges in question to the base of the pier or wharf, but no less than

25 feel; and 3. along all sides of piers and wharves, the 7;one extends for the lesser of 50 feet or
15% of the distance from the edges in question {o the edges ifnmé:diale!y oppaosite, bul no less
than len feel. As provided in 310 (.“,MR 9.34(2)b)1., the Department shall waive the above
numerical standards if the project conforms to a municipal harbor plan which, as determined by
the Secretary in the approval of said plan, specifies allemative setback distances and other
requirements which ensure thal new buildinés for nonwater-dependent use are not constructed
immediately adjacent fo a project shoreline, .in order that sufficient spacs along the water's edge

will be devoted exclusively lo water-dependent activily and public access associated therewith,

as appropriale for the harbor in question.”

In the Matter of Boston Redevelopmen] Aulljorily,
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Findiugs of Fact Reparding Issue No. 4

Regarding the {otal amount of open space located within the reconfigured Water
Dependent Use Zone, the current proposal included approximately 3,135 square fest more area
than required by 310 CMR 9.51(3)(c) and the additions are no closer (o the water than the
existing structure. 1d. al 3. The project complies.with applicable city and staie plans as well as
writlen memorandd of understanding and decisions by the Secretary of Environmental Affairs.
Testimony Mammoli at 4 14(c). In fact, the MHP allows for a “reconfiguration of setback
distances along Ihe ends and sides of wharves” if the reconfiguration “promotes public use or
oiher water dependen activily in a c}e-arly sup'erior mannet” and if no overall reduction of total
setback area occurs. Testimony Mamnmoli at § 15. There was also ’lcstimony that rejuvénating
Long Wharf through redevelopment of the shade pavilion with seats and tables, refreshment, and
restroom facilities will pr.omotc and enhance the used of the existing waler lransportation by
making the area a destination. Testimony McGuinness a( § C 34(c).

"The Dcpartincr;t and BRA have the betler of this argumentl. :I‘his is true bécause the
petitioners offered can not skirt the regulatory channel markers by lumping logelher a mélange of
claims and eschew a direct challenge to the opposing parties’ submissions.” See generally,
Exhibils 1-7, Testimony Paul; Testimony Mahajan; Rebut(al Testimony Mahajai; Testimony
Schiavani; Testimony Pislorie; Testimony .Rutc.:nburg; Testimony Brogna; Rebultal Tcstin_lony
Brogna. Against this backdrop, I find (hat the evidence showed that pursua;lt to 310 CMR
9.51(3)(c) the Depariment correctly waived the numeric standards for waler-dependent use

zones. Accordingly, the project complies with the requirementis of 310 CMR 9.34(2)(b}.1. and

® Findings of fact s lo technical matiers beyond lhe scope of ordinary experience are rot warranied in the absence

of expert testimony supporting swch findings. Department of Revenue v. Sorrenting, 408 Mass. 340 (1990); In the
Matter of Hargrove, Company, Dockel No. 98-134, Determination of Applicability Ruling On Motion For
Reconsideration (November 22, 1999)(no basis to sller decision to credit testimony of one witness over that of

another).
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310 CMR 9.51(3)(c) by substituting the aliernale setback distances and other requirements of the

3

MHP.

ISSUE No. 5 Whether the project meels the requirements of 310
CMR 9.51(2)(b) regarding public views of the water?

Applicable Law Governing Issue No. 5§

316 CMR 9.51(2)(13) indicates thal “[i}{ the project includes new structures or spaces for
nonwa(el;—dcpcndcm use, such siructures or spaces must be developed in a manner that profects
the utility and adaptability of the site for water-dependent purposes by preventing significant
incompatibility in dcsign-wilh structures and spaces which reasonably can be expecled (o serve
such purposes, either on or adjacent to the project site, Aspects of built form that may pive rise lo
désign incompatibility include, but are not limited t0: (b) the léyoul and configuration of
buildings and other permanent structures, insofar as they may affecl existing and potential public
views of the water, marine-related features along the waterfront, and other objects of scenie,
historic or cultural importance to the waterfront, especially along sight lines emianating in any
direction from public ways and other areas of concenirated public activity.”

Findings of Fact Regarding Issue No. 5

There was evidence that the project complies with 310 CMR 9.51 (2)(b). Specifically, the
" outdoor dining areas have been designed 1o refrain the existing sight line emana[iné from State
Street. As an initial matter, the height, spa]'e and massing of the building will not change.
Tes{imony McGuinness a 9 C38(d). The view corridor down State Street is imporian{ because
unobstructed sight lines down public ways help lo draw the public down to the waterfronL. 1d.
Next, there was testimony that the project does not inlerfere with-the HarborWalk in any way,
| which runs the full perimclcrﬁf I..,o;1g ‘Whar!. &- Similaily, the proposed design does not
adversely impact the view corridor from Stale Street or sight lines to the water from the

edevelopmenl Authority,
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HarborWalk. Id.: Mammaoli 'I‘es(irlnony at 917, Exhibit §, Aerial Pholograph of Downtown
Walerfroni. lndeéd, there are very limited changes in the view from the pavilion to the restavrant
because the c);isting c’:ohxmncd structure will be reused and existing open views through the
pavilion will be maintained through the use of windowed walis. Testimony McGuinness at | C
34(c). For the reasons elucidated above, I find that the project meets the requirements of 310
CMR 9.51(2)(b) regarding public views of the water.

" ISSUE No. 6§ Whether the project comptlies with the historic resource
reguirements of 310 CMR 9.33(1)(i)? ’

Applicable Law Governing Issue No. 6

310 CMR 9.33(1)(i) states that “(1) Al projects must comply with applicab-ie
cnvironmen.lal regulatory programs of the Commonwealthy, including but not lil-‘nilcd to: (i)
Massachu's.cﬂs Historical Commission Act, M.G.L. ¢. 9, §§ 26 through 27C, as amended by St.
1982, ¢. 152 and 51, 1988, c. 254, ana 950 CMR 71.00. For projc;:ls for which a Project
No!ilﬁcalion Form must be sub.mitied pursuant fo 950 CMR 71.07 the applican! shall file said
form with the Massac}-mscﬂs Historical Commission.”

Findings of Faci Regarding Issue No. 6

. The project’s exterior architectural elements include a new wood frame folding storefront
and reclaimed deck planks and signage thal wrap around the upper jevel of the buj lding. See
Exhibil 10 at p. 14, BRA offered testimony that it sought to design z;.nd construct prajects on
Long Whar( that maximize public access to the water and waterfront view corridors. For
example, innovative configuration of fully accessible ramps aﬁd floats al the marine facility
respect the site’s historic context while ‘mfnimizing visual obstructions, Teslimony Mammoli af
112. Moreaver, the evidence showed that the projcc.:-l proposes Ioir;ahabi!ilal; 1h-e Loné Wh;ﬁ
pevilion, which was constructed in 1983 after the site’s designation as a historic district in 1966.

In e Malter of Boslon Redeveloppgnl Apthority, '
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Sc_‘e Exhibit 10 al p. 14. The project was designed (o blend with nearby siructures and to
preserve the architectural character of the nei ghbﬁrhood. Testimony McGuinness at § C34(b);

see also Hearing Exhibit 10 al p. 14. Additionally, licensing funds from the project will be used
lo install interprelive signage that explains the history of Long Wharf. Id. In conclusion, I note
that the petitioners, who asserl that they will be irreparably harmed by the projéci have nol
salisfactorily explained how or why (his is so. So, while I am sensitive lo .lhe concerns raised by
the petitioners, ] find their claims lacking in this instance. 1 reject them out of hand and for. the
reasons eluei_dated above rule that the project complies with the historic resource requirements of’
310 CMR 9.33(1)(1).

ISSUE No. 7 Whetber {he petitioners have standing 1o appeal eitber: (as)
abutters te the proposed project pursuant to 310 CMR 10.04,
and/or as-aggrieved parties pursuant to 310 CMR 10.04?

Applicable Law Governing Issue No, 7

G.L. ¢. 91 provides thal a “person aggrieved by a decision of the department to grant a
l'icensé . . . shall have the right to an adjudicatory hgaring in accordance with chapter thirty A.”
See G.L.c. 91, § 18."° The persons who have the right to ;m adjudicatory hcaring‘are listed in
310 CMR 9.17(1), and include “any-pérson, aggrieved by the decision of the department to grant
a license or permit who has submitled written comments within the public comment period.™'" 1t
is the burden of the person c]aimin-g aggrieved parly siatus fo present, in writing, sufficient facts

to allow the Depariment to determine whether or not he or shie is in fact aggrieved. Id.; In the

Malter of Town of Hull, Dockel No. 88-22 DEQE Wetlands File No. 35-383 Decisiori on Motion

'@ Apgrieved person means any person who, because of a decision by the Department 1o grant a license or pernil,
may suffer an injury in fact, which is different either in kind or magnitude, from that soffered by the general public
which is wilhin the scope of the public inlerests profected by G.L.c. 91" See 310 CMR 9.02,

'"The petitioners here fulfilled ail applicable procedural requirements. Sce Section 1TA above.

Ju the Matter of Bosion Redevclopment Authority,
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fro Reconsideration of Dismissal, (July 19, 1988); In the Matler of Boston Harbor Marina

Company, Docket No. 85-68 DEQE Wetlands File No, 59-160, Denial of Mofion for
Reconsideration (May 7, 1986). .Conversely, “an allegation of absiract, conjectural or

hypothetical injury Is insufficient to show aggrievement.” In the Matter of Doe, Doe Family

Trust, Docket No. 97-097 Final Decision, 5 DEPR 61, 64 (April 15, 1998).

To determine whether standing exists, the Supreme Judicial Court “look{ed] 10 the

considerations set forth in Enos v. Secretary of Environmental Affairs, 432 Mass. 132, 135-36
(2000}; see also Herlz & others v. Secrelary of the Executive Office of Enerpy and

Environmental Affairs & others, 73 Mass. App. Ct. 770, 771 (2009)(quoting Enos v. Secretary of

Environmenta} Affairs, 432 Mass. al 135-36); the language of the statute {or regulations]; ils or

their intent and purpose; ‘the r.1ature of .lha_ adminisirative scheme, decisions on standing; any
adverse effects that might oceur, if siending is recogtiized; and the availability of other, more
definite, remedies (o the plaintiffs. In making [the] inquiry . . . special a.ﬂention fisto bt-a given]
10 (he requirement 1hal standing is usually is not present unless the govczﬁmenta] official or
agency can be found to owe a duty directly {o the plaintif.” 1d.
The cases ilnsiruct thal the burden is not a particularly difficult one to meet, In ihe Matter

of Hull, at 9. Itis “analogous to a rule of pleading rather than to an avidénliary rule.” Id, at 11,
While as indicaied above, conjectural injury is insufficient to show aggrievement, a person
ciaiming 1o be aggrieved need only present facts showing a po&sibility of injury- related io the
.interests protected by the Act and is not required to prove that the injury would actually occur or

that he or she is entitled to the relief sought on appeal in order to show aggrieved person

standing. Id.ai 11-12. By this standard, the pefitioners have not met this.low-threshold burden. -

in |bg M 1 nt Autharity,
QADR Docket NO., 2008-128

Recomimended Fina) Decision

Tage 27 of 37




None of the cvidence offered recites any injury that they would suffer as a result of the project.

They accordingly lack standing to appeal the license as aggrieved persons. Id.

Findings of Fact Regarding Issue No. 7
The petitioners rely on (he following claims of harm lo confer standing: (1) as abutters
they will suffer injuries hat are different in kind or magnitude from that suflered by the general
public within the scope of public interest profected by chapter 91; (2) the project will block the
view of the harbor (hat they enjoy , and will also mpede their view as they travel {o work aﬁd '
around the waterfront, an area they travel more frequently than the general public; and (3) the
project will exacerbate an already severe noise, and trash problem, I reject these claims as -

conferring standing. Higgins v. Department of Environmental Protection, 64 Mass. App. CL.

754, 756-57 (2005)(court rejected plaintiffs’ claims that wharf development would block light air
visutal benefits of their property create {raffic problems noise and pollution),

The petitioners a]] rcéidc in Boston. See Exhibits 1,2,4,5,6,7. Their addresses are asy
follows: Paul 6} Pn:ncc Streel i1 the Noith End; Mahajan 5 Jackson Avenne in the North End;
Schiavoni 46 Snow Hill Streel in the North End; Pistorio 72 North Margin Sireet in the North
End; Rutenburg lives at Harbor Towers, East India Row in Boston; and Brogna's address is 120
Commercial Street. 1d. 1 conclude that under the regulations, ﬁbullcrs do not receive special

stalus for purposes of standing. Id, “Rather, for persons in the circumstances of the petitioners,

standing depends on whether they are persons aggrieved as defined in 310 CMR §§ 9.02 and

9.17(b), quoted above.” Higgins v. Deparlment of Environmental Protection, 64 Mass. App. CL,

al 756-57 (quoting [n the Matter of Lipkin, 21 DEPR 249, 250 {1995)).

- The petilioners fare no better on the claims concerning inferferenceé with their views of -

the barbor, More exaclly, they assert that “overwhelms the sife, obstrucls sight lines and scenjc

Inthe Maiter of Boston Redevelop R Authority,
OADR Docket NO. 2008-128

Recommendcd Final Decision

Page 28 of"37




views, and usurps the immediale oﬁen spacc and parkland for a private enterprise.” See Hearing
Exhibit 4, Schiavoni, at 4. Other petitioners suggested that Long Wharf is “unique” and offers
“uncluttered” “panoramic” “sweeping” “unobslruc(ed’; views. BExhibit 1, Paul §9 2-3; Exhibit 2,
Mahajan at p. 1; Exhibit 5, Pistorio at § 4G. In like vein, petitioners asser! t.ha! their injury
includes “damage to the environment” “excessive noise” disturbance of the tranquility of the
mooring basin” and “loss of quie! enjoyment by (hose who live on their boats™. See e, Exhibit
7, Brogna at §y 2(a)-3. For exaﬁplc, the evidence indicated that the pefitioners commuted to

work by way of the HarborWalk. Exhibit 1, Paul Pre-filed al § 1. They also take walks along

Long Wharf. Exhibit 2, Mahajan; Exhibit 4, Schizvoni at § 1; Exhibit 5, Pislorior at§ 2. Brogna

moors his boat near the project site.'? See Hearing Exhibil 7, Brogna at § 2(b).

Whils the impact on their views from may differ in kind or magnitude from that of the

general public, this is not an interest that the statute protects. Higgins v. Depariment of

Environmental Prolection, 64 Mass. App. Ct. at 756-57. The statute protects for water-

dependent purposes the public’s il-llEi'BSI in views from public places, such as parks and
esplanades. Q Hrthermére, the pelitioner-s’ claim that their niore frequent travel in the
waterfront area differs in kind or magnitude from the general public is as a matter of law, not a
difference in kind or magnitude of injury within the meaning of 310 CMR 9.02. With respect 10
the pcti{ione-rs' third claim of injury, noise and trash problems, I rule that they likewise do not

state a protected interest.”® Higpins v. charlment of Environmental Protection, 64 Mass, App

Ct al 756-57; Herlz & Others v, Secrelary of thc Executive Ofﬁce of Energy and Environmenial

Affairs & Others, 73 Mass. App. CU. at 774,

' Brogna also lestificd that he does not five on his boat, but sleeps on il during the summer once every 10 days,

" There was also iestimeny that the project will not appreciably increase noise levels at the end of Long Wharf.
Testimony Mammoli a{ § 18, !

I oslon Redgvel Bl Aultlorit
OADR Dockel ND. 2008-128
‘Recomumended Final Decision
Page 29 of 37

RA1997



Further, ] conclude fhat that petitioners” other claims such as diminished use of and
access 10 the waterfront and thejr being subject {0 increased noise and poilution are not within

the arca of concern of the harbor plan regulations, or stated differently, the regulations do not

create “a right in the particular plaintififs] to redress those injuries.” Enos v. Secrelary of
Environmental Affairg, 432. Mass. at 139 n.6, Moreover, the Massachuset(s Conslitution does
not confer standing on the pelitioners in this appeal to ﬁ:'otccl the aesthetic qualities of their
environment, Id. at 142 and n7

Beyond that, the Appeals Court believed that granting plaintiffs standing in such cases
would also have adverse effects ;:on!rary to the purposes of the administrative regulatory scheme

se¢e Herlz & Others v. Secrelary of the Executive Office of Energy and Environmental Affairs &

Others, 73 Mass, App. Ct. al 776, “would allow snif wiily the allending delay in almost every

project . . . ‘based on generalize clajms by plaintiffs of injury such as Joss of use and enjoyment

of [their private] property.’” Id.; Bnos v. Secretary of Environmental _Affairs, 432 Mass, at 138,

“Similarly here, granting standing to the [petitioners] to assert claims of harm to their private

property, compare Higgins v, Department of Environmental Protection, 64 Mass. App. Ct. 758 n.

I (claim bascd on goal of prolecting clean air and aesthetic interests) would subject almos! all
municipal harbor projects to litigation and confer rights beyond :hose of comment and public

hearing envisioned by the harbor plan regulations.”” Herlz & Others v. Secretary of the

Executive Office of Energy and Environmental Alfairs & Others, 73 Mass, App. CL &t 776,

The petitioners’ claims contradic( the considered views of prior decisions, which make
plain that aggncved parties must show that they suffered hamm tha was different in kind and

magmtudc J‘mm Ihe pubhc al large Scc g, In the Matler of Mark Whouley/Three Oak

Developmeni, Dockel No, 99-087, Final Decision, 2000 (May 16, 2000). Thus, there are fwo

in [ Bpsion Redey enl Authority,
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main rcas'ons underpinning my finding that the petitioners lack s;tamding: (i) that under the
regulations, sbutlers do not receive spe,cial status for purposes of standing and (ii) that the
regulations do not create a right in the particular petitioners {o redress the injuries they alleged.
Applying the above tenets lo this matler, I conclude that the petitioners’ claims of standing fail.
ISSUE No. 8 Whether the project provides greater beuefit than detriment-to
the rights of the public in tidelands in accordance with 310

CMR 9.31(2)(b)?

Applicable Law Governing Issue No. 8

In relevant part, 310 CMR 9.31(2)(b) provides that “no license or permit shall be issued
by the Departmeni for any project on tidelands or Great Ponds, excepl for water-dependent use

projecis localed entirely on private tidelands, unless said project serves 4 proper public pupose

“which provides greater benefit than detriment to the rights of the public in said lands. In applying -

310 CMR 9.31(2), the Depai'hﬁént shall aci in accordance with the following provisions. (a)
Waler-Dependent Use P-rojecls - The Department shall presume 310 CMR 9.31(2} is mel if the
project is a water-dependent use project. (b) Nonwater-Dependeni Use Projects. The
Depar{ment shali presume 310 CMR 9.31(2) is met if the project is a nonwater-dependent use
project which: |, complies with the slandards for conserving and ufilizing the capacity of the
project site 1o accommodate water-dependent use, according to the applicable provisions of 310
CMR 9.51 through 9.52; and complies with the additional standard for activaling
Commonwealt] tidelands for public use, according 1c; the applicai:le provisions of 310 CMR
9.53; 2. if localed in Ihé coastal zone, complics with the standard governing consistency with the
policies of the Massachusetts Coastal Zone Management Program, according lo 310 CMR 9.54;
and 3. if consisting entirely of infrashﬁcture facilities, {o which 310 CMR 2.31(2)(b)1. does nol

apply, complies with the special mitigation and public access standards governing such facilities,

according to 310 CMR 9.55,
In1he Matter of Boston Redevelopment Ayihority,
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T “

The presumptions of 310 CMR 9.3!.(2) ave rebutied only if:(a) the basic requirements
specified in 310 CMR 9.31(1) have nof been mel; or (b) a.clear sh'owi_ng is made by a municipal,
stafe, regional, or-fcdcral agency that requirements beyond those contained in 310 CMR 9.00 are

g,\. _ necessary to prevent overriding detriment to 2 public inferest which s.aid agency is responsible
for protecting; in the case of a project for which a final EIR has been prepared, the presumption .
.{ may be overcome only if such defriment has been identified during the M.G.L. ¢. 30, §§ 61-62H

review process,”

bi - Findings of Fact Reparding Issue No. 8

The proposed projecl is a portion of a process that atticulates {he goals of the MHP ag
well as the intent of chapter 91. Moreover, the project as conditioned serves a proper public
purpose {hat provides greater benefit than detriment (o the right of the public in tidelands in

accordance with 310 CMR 9.3 1(2)(b). See Written Delermination at p. 3. The ouidoor dining

S T
s Y

arcas have been designed (o retain the exisfing sighl line emanating from Stafe Streel. There will

‘be np change to the expansive BarborWalk or to the existing water-based activated that Jine the

edge of Long Wharf two water transporlation facilities with destinations in the inner and outer

i
)

harbor, berthing for a variely of excursion vessels, 2 marina and a mooring field. Id.

The BRA also provided he Pre-filed Testimony of Lawrence Mammoli (“Mammoli™) the
Direclor of Engineering and Facilities Management at BRA. See Exhibil 19, Ma_mmoli is the
Djrecto‘r of Engineering and Facilities Management for the BRA. He holds a degrec in Civil

‘Bngineering from Northeastern University, and has worked.for the BRA for lwenty nine years,

His experience includes management of all BRA properties, including ils many walerfront

properties such as Marine Industrial Park, Charlestown Navy Yard, Sargent Wharf, and Long
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Wharf, He is also responsible for all capital improvements performed by the BRA, including a

number of waterfront construction projects.

He testified that the BRA applied for state funding to finance inpart a comprehensive,
multi-year program known as the Central Whar[ and Long What! Water Transporlalion
Imprevement Project, According to Mammoli the purpose of the project is {o expand the
capacity and improve the quality of water transportation infrastructure at Long Wharf. See
Exhibit 13, Boston Inner Harbor Passenger ;\?\Talcr Transportation Plan 2000; November 20, 2000
letter from the Execulive Office of Transportation and Construction awarding BRA -
$1,800,000.00 grant. In 2000, the BRA and Execufive Office of Transportation and Construction
(“BEOTC") identified the Long Wharf/Central Wharf arca as the highest prim;ily sile in Boston’s
Inner Harbor for infrastructure investment because of the high volume of vesse] operations
which .accommodale multiple uses. S_ég Exhibit 13, Central Wharf and Long Whar{ Water

Transporiation Improvement Project: Long Whar{ North Terminal Extension, Application for

_State Bond Funds Fiscal Year 2006 (2006 Apblic’ation), Section 4.
Mammoli indicated that the primary goals of the project arc defined as follows:

a. Maximize public access fo and along the entirc walerfront area while
preserving much of the original form and character of the area,

b. Promote active water dependent uses such as public landings,
commuter ferries, commercial boating activities, and water taxi facilities.
c. Anticipate growth of these boating activities and provide an orderly
program for their expansion, considering both waterside and landside

space and functional needs.
d. Provide additional terminal sites and berthing capacity lo sustain

anticipaled ferry growth.
e. Improve linkages among different ferry services to facilitale passenger

transfers.

{. Bnsure that newly constructed buildings and texminals (including
waiting areas, kiosks, and associated amenities) confinue lo refiect and
biend w/ the existing historic walerfront architecture.

g. Preserve and enhance environmental and navigational conditions of the

harbor

atlc Redevel ni Authoril
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See Testimony-Manymok at % 5, Exhibit 25, 2006 Application,

“The proposed project extends from Christopher Columbus Park to East India Row along |
the downfown Boston waterfront. See Testimony Mammolj af (6. Since 1996, the BRA sought |
funding in each fiscal year for a number of discrele projects included in the Central Wharf and
Long Wharf Walter Transportation Improvement Project pursuant to legislative aulhorizatfqn for
the expenditure of funds for “public piers and improvements 1o the public HarborWalk for the

purpase of enhanced waler transportation capacity and intermodal access to the waterfront, , . .»"

" The BRA matched state funding for total project improvements of aver nine million dollars thal was invested in
the Long Wharf area. From fiscal years 1998 through 2008, the BRA compieted a number of improvement projects
in the Central Wharf and Long Wharf project area, Funding for this otk came Eom the BRA, EOTC, and the
Commomvealih of Massachusetts Department of Environmestal Management (“DEM"). Projects include but are .

uol limited to: . '
Desipn and Construction of a Pedestrian Walkway on the north Side of Long Wharf:
This walkway begins at Christopher Columbus Park and extends 0 the head of Long Wharf, and includes all new

decking, lighting, seating and other amenities, Ths fotal design and construction cost was $363,125,
Design and Removal of Dila idgted Timber Piles and Lonp and Central Wharves:

Walkway Improvernents to Fasy India Row/HarborWalk: )
This work involved the Preparation of contract docements that are sitable for public bidding ant can be used o

obtain all of the NECESSATY permils {o dredge an area on the north side of Long Wharf where Harbor Express is
localed aleng with required site improvements. The cost of this design was £113,500,

Dredging and Dock Recond; uration North Side of Long Wharf:
This work involved the dredging and reconfiguration of the Harbor Bxpress Tacility on the north side of Long Wharf.

This work provided for an increase in watcrshee! on the north side of Long Wharf, minimizing the impact of the

recreationat and commercial vessels in the arca, This work represented the first phase of the long-lerm plan to
build-out along the north side of Long Wharf- The cost of this project was approxinia tely $716,000,
Preparation of Desipn and Constryction Bocuments for Water Transporlation Facilify Improvemenis at Long and

Central Wharves .

The BRA hired consuliants {o prepare design and construction documents f; ar the construction of water

infrastructure, improvemends 1o selected ex {ronl stmactire
aniEnilies, suclas waiting area, sigrage and inforimatios, azea, The work was completed sl a cost of $440,000.

Old Allantig Avenue Project
ction of a new pier facility ad jucenl o the existing seawal] pasallel (o the old

The work included (1) the constr
Allanlic Avenue together with 2 new floating dock 1o replace Use existing 80-foot MBTA fioating dock; (2) the

installation of fixed and articulated ramps lo provide fully accessible access from the new pier [a the foating dock

In ihe Mauter of Bosion Redevelopment Autharity,
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The project complies with the MHP mandates. Testimony Mammoh at § 14. First,
according 1o the MHP, the pavilion is an underutilized site that cﬁrrcn[ly does nof serve the
proper public purpose. Id. at § 14(a). Second, the project aims to meet MHP mdndates and
create a superior use by revitalizing axllﬁnderuliiized structure with the use of privale funds. Id.
at § 14(z). Third, the project will create job opportunities, an affordable dining establishment for
residents and visilors, public amenities that currently do not exist i.e., public shaded seating and
restrooms, and a destination location 1o attract residents and visitors to the waterfront year-round.

Id. at§ 14(a). Fourth, through the creation of a parinership with the tenants, the BRA will

surface; and (3) the construction of 150 feet of new lincar berthing space alang the north side of Central Wharf,
Approximate cost $2.4 million.

Central Whard, South Pier Improyements -

The BRA and the New England Aquarium (NEAQ) parinered on a project Lo create a water kraiisporiation dock and
public access on the south side of Central Wharf. NEAQ completcd the HarborWalk around its IMAX (heater in
2004, The South Pier is now open io the public. The Discovery was recently moved 1o accommodate the new dock.
This dock will serve smaller vessels primarily, fresing up space on the north side of Central Whar( for larger vessels.

- Approximate cost $2 milfion.

Emergency Repair of Collapsed Scawail on the South Side of Long Wharf-Phase |

The BRA performed demolition, stabilization, and remediation of a collapsed length of historic Long Wharf, The
cost of construction was 3740,724.

Emergency Repais of Failed Seawall South Side of Long Wharf-Phase II

The BRA performed stabilization and renediation of an additional failed section of historic Long Wharf. The cost
of construction was 3644,524,

Long Wharf-South-Pier Restoration Project .

The BRA completed construction of a new 300 foot fong boardwalk fo complete HarborWalk/Walk 1o the Sea
improvements atoji the recently completed seawall stabilization. Total project cost valued at approximately

$1,300,300.
Long Wharf-North-Pier Restoration Project

BRA conipleted construction of a new boardwalk o complete HarborWaltk/Walk to the Sea improvemenis and 130-
fool Jong floaling dock system. Total project cost valued al approximately $1,600,000.

Addilional Improvements:

Additional improvements lo the area included new light pole fixtures for the HarborWalk area on the soulh side of .
Long Whatf, repairs to the flagpole, and other site improvements. The cost of these improvements was
approximately $120,000.

New waiting area/shcliers for MBTA water shuttles have been installed with ielephone kiosks at a cost of §160,000.
A public bathroom was added in 2004 at a cost of $340,000. Another public bathroom is under construction al a
cost of 5350,000. The BRA and its design consultants received a desipn award for the phase one project, Mammoli
Testimony at X. Among oiher aspecs, the Adaptive Environment Group commended the BRA for its stewardship
and “people friendly” design of Long Wharf. The Adaptive Environments’ award for Excellence in Universa)
Design 2003 notes tha the Long and Central Wharves Marine Berthing Facifity: “solves o range of complex design,
stmctural issies and quening space problems in a very praminent downtown Jocation that serves thousands of -~
commnuicr and visitors. Instead of looking at the obligation of sccessibility as a discretc lask, the (eain sougltl an
integraled solution that would address the disparate sct of goals. The new pier, accessible ramps, and floaling
berthing facility resulted in a major new urban marine intersection that created a highly visible system with a bold
intusirial look thal is a primary point of access for everyone 10 the Harbor.” Id.
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revitalize an underutilized structure and generate capital investment that wil} allow for
improvements to adjacent open space. Id. at § 14(b). Specifically, the BRA believes that the
projc'cl will encourage year-round pedesirian use along the waterfront. Id. at ¥ 14(b). The
project aims (o altract pedestrians to the waterfront through reuse of an existing siruciure;
creating a place for those 1o meet and be.sthlered during the colder months as well 2s to sit and
enjoy {he ouldoors space in the warmer months. 1d. at § 14(b). -

The petitioners also complained that the BRA failéd to correctly complete the
Brivironmental Nofification portion of its waterways application in accordance with applicable
law. See Exhibit 8, Brogna Rebuttal at §§ 19-23. To be sure, this claim bears a connection (o the
EQEEA Secretary’s decision, The statutory channel markers indicate (hat the project is land that
was designed and reconstrucied with federal Land and Water Conservation Fund (“LWCF™)
assistance. See Exhibit 14. Therefore, a portion of the project site is legaily proiected park land
open to recreational usc by (he general public. Id, Conscious of its role as a progrﬁ
adminisirator, the Divisjon of Conservation Services (“DCS™) took issue with the outdoor
seating and whether il encroached on LWCEF public parkland. }d.; see also Langhauser Affidavit,
with Melissa Cryan (“Cryan™) Allachment, March 6,'2009. Although the petitioners’ factual
prex'nise is unarguably correct, the BRA resolved the issue and satisfied the agency’s concerns.
Id.; Exhibits 13, ].5. As the Cryan communications make manifest, if {he conditions in the ﬁn.al
license includ_e the ifems set out al n.15 below, “the project causes no defriment io .111@: public

interest protected by the DCS és described in 310 CMR 9.31(3)(b)." 1d. Accordingly, 1

e Melissa Cryan, LWCF Stateside 'C—c;n'ra-l'-x.ia{t-n-'_, in a letfer d;tcharch4,20E]9, indicated Iflf;i."tli!;c BiU-!. has said

that they will be willing to put planiers on (e honadary line 3o that [here is a clearly visible delincation of where the
restaurant ends and where the parkiand begins. This visible barrier and change in lacation of the seating will satisfy
our concerns of 2 polential conversion.” See Langhauser Affidavit, with Cryan Attachment, March 6, 2009,

In the Matter of Boston Redevelanpnyent Awiorily,
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conclude thatthe BRA redressed the issues raised by DCS and on that basis, Ireject the
petitioners’ argutnent thal the projecl contravenes 310 CMR 9.31(2)(b).

Y. CONCLUSION

Rased on the foregoing, | recommend that the Department’s Commissioner issue a Final

decision dismissing the petitioners’ appeal and affirming the license issued (o the BRA,

NOTICE-RECOMMENDED FINAL DECISION

N A e N e e e e e e — e

. This decision is a Recommended Final Decision of the Presiding Of! ﬁcer.l 1t has been
transinitted to the Commissioner for her Final Decision in {his matter. This decision is lher.cforc
not a Final Decision subject to reconsideration uader 310 CMR 1.01(14)(c), and may not be
appealed to Superior Court pursuant fo M.G.L. c. 30A, The Commission;:r’s Final Decision is
- subject fo rights of reconsideration and court appeal and will contain a notice to that effect.

_ Because this matter has now been transmitted to the Conmﬁssioncr, no party shall file a
mo_!:ion fo renew or reargue this Recommended Final Decision or any part of it, and no party
shall communicate with the Commissioner’s office regarding this decision unless the

Commissioner, in her sole discretion, directs otherwise.

January 15,2010 éﬂdﬂ-‘ya@—

Beverly loles-Roby
Presiding Officer

o
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COMMO’\TWEALTH OF MASSACHUSETTS
‘EXECUTIVE OFFICE OF ENERGY & ENVIRGNMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108 617-292-5500

January -29, 2010

OADR Docket No. 2008-128
DEP File No. Waterways Apphcauon
- No. W07-2172-N

In the Matter of
Boston Redevelopment Authorlty

FINAY. DECISION .

I adopt the R;?,co;szcnded Final Decision (‘-‘RFIS") of ths' Presicﬁng Officer except for the
pOI‘thD. of the RFD at pages 26-31 regardmg the issue of whether the Petitioners have stand.mg to
challenge the chapter 91 Waterways Permit (“the Pemut”) that the’Boston Office of the -
Ma_ssachusettsDe.partment of Environmental Protection (“MassDEP” or “the Department”)
issued to the Applicant Boston Rédevel_ppmt-ané Authoﬁtyf“BRA”) in this matter. I find that 1
need not reach the standing issue b-ccause the Petitioners’ challenge of -the Pe_rmit' fails on the
merits.

The Petitioners had the burden of proving in the Adjudicatory Hearing that the

. Department issued the Permit in contravention of chapter 91 statutory and regulatory
Tequirements. As discussed in the RFD, the evidénce that the Petitioners presented at the
Adjudicatory Hearing was summary in nature. This is in stark contrast to the detailed and

credible evidence presented by the BRA and Department, Accordiﬁgly, I affirm the

Department’s issuance of the Permit.
. J_J :L,f

‘Laurie Burt, Commissioner

Thit informaficn is avalable in alternate format Call Danald M. Gomes, ADA Coordinator at §17-556-1057. TDD Service - 1-800- 208-2207.

DEFP an the Wnrid Wide Web: htipffwww.mzss.govidep
t,} Printed on Recycled Paper
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Commonwealth of Massachusetts
County of Suffolk
The Superior Court

CIVIL DOCKET#: SUCV2010-00802-B

b pmaw e, meme g A ;_n-- e,

RE: Mahajan et al v Mass Dept Environmental Protection et al

i

{15
TO:  Robert L Quinan Jr, Esquire
. Mass Atty General's Office ap o o
1 Ashburton Place T,
Boston, MA 02108-1698 , OFFICE CF {47, i1 ¥ SE LA,

ADMINISTRATIVE oo TN

NOTICE OF DOCKET ENTRY

You are hereby notifled that on 06/10/2011 the followxng entry was made on the above
referenced docket:

MEMORANDUM OF DECISION AND ORDER ON PLFF'S MOTION FOR
JUDGMENT ON THE PLEADINGS AND BRA'S CROSS-MOTION FOR JUDGMENT ON

THE PLEADINGS (Fahey J) Notice sent 6/10/11
Dated at Boston, Massachusetts this 13th day of June,

2011.

Michael Joseph Donovan,
Clerk of the Courts

BY: Richard Muscato
Assistant Clerk

Telephone: 617-788-8141

Disabled individuals who need handicap accommeodations should contact the Admmlstrative Office
of the Supenor Court at (617) 788-8130 cvogenedc_2 wpd 3048831 indings phitkps :



COMMONWEALTH OF MASSACHUSETTS

SUFF OLK, ss. SUPERIOR COURT
CIVIL ACTION
NO. 10-0802-H *
SANJOY MAHAJAN and others' y “

¥s.

MASSACHUSETTS DEPARTMENT OF ENVIRONI\IENTAL PROTECTION and .
anather’

| MEMORANDUM OF DECISION AND ORDER ON PLAINTIFFS’ MOTION FOR

JUDGMENT ON THE PLEADINGS AND BRA’S CROSS-MOTION FOR JUDGMENT
ON THE PLEADINGS

e S SR A RS TN AW

On September 17, 2008, defendant the Massachusetts Department of Environmental

Protection (“DEP™) granted defendant Boston Redevelopment Authorily (“BRA”) aG.L.c.9]

license (“the chapter 91 hcense ) authorizing BRA to build a restaurant around a shade structure

located on the eastern end of Boston’s Long Wharf. The plaintiffs move for Judgment on the

\/pleadmgs pursuant to Mass. R. Civ. P. 12(c) arguing that the chapter 91 license violates Arhcle

\ 97 of the Massachusetts Constitution’ and that the issuance of the license was an error of law.

\"9\
ZE\A The plalntlffs seek a writ of mandamus under G L.c 249 §5anda declaratory Judgment under.
- ;ZL‘L& G. L € 23 1A. BRA cross- -moves for _Judgment on'the pleadmgs askmg the court to aﬂirm
ﬂ(/ DEP s dcmsmn For the following reason, the plamtlﬂ's

Monon for J udgment on the Pleadmgs
ge? is ALLOWED and BRA’s Cross

-Motion for Judgment on the Pleadings is DENIED. This court

o

- YACATES DEP’s dec:sl_oq to issue the chapter 91 license.

' Victor Brogna, Stephanie Hogue, David Ku
Scibelli, Robert Skole, and Patricia Thiboutor
* Boston Redevelopment Authority

! The plaintiffs also argue that in grantmg the license, the DEP Commlssmner failed to properly apply G. L. ¢. 91.

biak, Mary McGee, Anne M. Pistorio, Thomas Schiavoni, Pasqiia



_ BACKGROUND

The land at issue is located on the eastern end of Boston Harbor’s Long Wharf. Long
Wharf is a’designated National Historic Landmark, and is the site of water transportation, public
transportation, hotels, retail estabhshments and restaurants. It js also part of the Harborwalk—-—a-
pedestrian passageway that enhances public access to the waterfront. In 1970, under Boston’s
' 1964 Urban Renewal Plan, BRA took by eminent domain a large portion of Long Wharf, .
including a shade structure on the eastern end (“the 1970 Taking™). -

In 2008, BRA proposed a plan to redevelop the eastern end of Long Wharf by building a
waterfront restaurant with outdoor seating, takeout service, and a bar. Asa part of the project,
BRA sought to enclose and expand the shade structure. Specifically, BRA planned to add 1,225
square feet to the enclosed shade structure which currently occupies 3,430 square feet.

- BRA obtained 14 zoning variances from the Boston Zonmg Board of Appeals which
allowed for live entertainment, takeout service, and food and alcohol service until 1:00 a.m. at
the proposed restaurant. [n addition, because the site of the proposed restaurant is located on
filled tidelands, BRA was required to obtain a license from DEP pursuant to G. L. c. 91, § 18.
BRA applied for a chapter 91 license and on Sept;amber 17,2008, DEP granted the license.

~ The plaintiffs, who are residents of Boston’s North End, appealed DEP’s decision to
issue the chapter 91 license. They argued that the restaurant woqu create unnecessary noise and
would damage public open space, parkland, and scenic quality. On January 29, 2010, the DEP
Commissioner (*“the Commissioner™) issued a final decision affirming the grant of the chapter 91
license.

The plaintiffs now appeal the final decision. The crux éf their argument is that the site at

issue is protected under Article 97 of the Massachusetts Constitution, and that any change in use



or disposition of the land requires two-thirds approval from the legislature. According to the
plaintiffs, the chapfer 91 license authorized a disposition and change of use in land, and that
because it was done without legislative approval, the license is invalid. The plaintiffs seek a
declaratory judgment under G. L. ¢.231A and a writ of mandamus under G. L. c. 249, §5 .
ordering DEP to enforce Article 97°s requirements.*
_ DISCUSSION

A. DEP Commissioner’s Jurisdiction to Interpret and Apply Article 97

| In her final dccisioﬁ, the Commissioner declined to address the plaintiffs’ argument that
the chapter 91 license violates Article 97. The Commissi;mer stated that DEP lacks jurisdiction
over Artlicle 97 and therefore, she cannot interpret or apply Article 97. The plaintiffs argue,
however, that DEP assumed jun's&iction over Article 97 by issuing certain policy
pronouncements and that the Commissioner’s failure to address Article 97 was an error of law.
This court disagrees.

The plaintiffs do not offer sufficient support for their argument that DEP assume:d

jurisdiction by issuing certain policy pronouncements. Moreover, it is well-established that an
administrative agency has “only the powers, duties and obligations expressly conferred upon it

by ... statute. .. or such as are reasonably necessary . . . [to carry out] the purpose for which it

was established.” Saccone v. State Ethics Comm’n. 395 Mass. 326, 335 (1985), quoting

Hathaway Bakeries, Inc. v. Labor Relations Comm’n, 316 Mass. 136, 141 (1944). General Laws

chapter 91 sets forth DEP’s powers, duties, and obligations with respect to issuing chapter 91

- licenses. The statute does not grant DEP authb_rity to -ir.;t-e_r'pyret Article 97 or apply it when ruling

* In addition, the plaintiffs invoke G. L. c. 30A arguing that DEP’s decision was an error of law. Because, as
discussed below, this case can be disposed of based on Article 97, this court need not consider the plaintiffs®

argument on this point.



on a chapter 91 license. In fact, Article 97, a constitutional amendment, is independent of

chapter 91.

This court therefore accepts the Commissioner’s conclusion that review of Article 97 is

&

outside the scope of DEP’s authority. The parties agree that this court has jurisdicfion to
- L2
interpret and apply Article 97, and accordingly, it will do so at this time. See Hartford Acec. &

Indem. v. Commissioner of Ins., 407 Mass. 23, 26-27 (1990) (where question of law is outside

the séopc of an agency’s discretion, the matter must be committed to the courts for disposition). '
B. Article 97°s Retroactivity

Article 97 applies only to lands and easements taken or acquired by governmental
enti;:ies. Long Wharf was taken by eminent domain in 1970. Articié 97, however, was not -
adopted until 1972. The defendants argue that Article 97 is not retroactive and that because it
did not exist at the time of the 1970 Taking, it cat;no;t be applied to the land at issue.

This court disagrees. The June 6, 1973 opinion of Attorney General Robert H. Quinn
(“the Quinn Opinion™) clearly states that Article 97 applies retroactively. Rep. A.G., Pub. Doc.
No. 12, 139, 140-141 (1973) (“the House of Representatives asks . . : whether the two-thirds roll-
call vote requirement is retroactive, to be applicd to lands and easements acquired prior to the
effective date of Article 97. ... I answer in the affirmative.”). The Quinn Opinion is good law
and is consistently used in applying and interpreting Article 97. Thus, in accordance with the
Quinn Opinion, this court concludes that Article 97 is retroactive and may be applied in the
" present case.
- C. Article 9;7’3 Apﬁlicaﬁilifj' td-I-the l‘_',z-md. a£ Issue
Article 97 provides that thie “people shall have the right to clean air and water . . . and the

natural, scenic, historic, and esthetic qualities of the environment™ and that “the protection of the



people in their right to the conservation, development and utilization of the agricultura] mineral,
forest, water, air and other natural resources is | a public purpose ™ It grants the legislature
power to “enact legistation lecessary or expedient to protect such rights.” Specifically, Article
97 authorizes the legislature to “provide for the taking . . . or for the acquisition by purchase or
otherwise, of lands and casements or such other interests therein as may be deemed necessary to
accomplish [Article 97’s] purposes.” Under Article 97, if the legislature takes or acquires Jand
Or easements for such purposes, the land or easement “shalj not be used for other purposes or

otherwise disposed of €xpect by laws enacted by a two thirds vote . . .of each bianch of the

[legislature].”

To determine whether the land at issue is subject to Article 97, this court must consider
whether the land at issue was taken or acquired for an Article 97 purpose, and if so, whether the
chapter 91 license effected a change in use or disposition of Article 97 [and.

1. Whether the Land at Issue was Taken or Acquired

The parties agree that in 1970, BRA acquired a large portion of Long Wharf under the
1964 Urban Renewa) Plan, The defendants maintain, however, that a portion of Long Wharf's

eastern end, which contains the land at issue, was excluded from the 1970 Taking. The

defendants assert that because the land at issue was not “taken,” it is not subject to Article 97,

This court disagrees.
The 1970 Order of Taking, which references the recorded plan, describes the acquired

area as follows: The westerly boundary is “by Atlantic Avenue, as shown on [the recorded plan],

25745 feet;” thélnartiiériy—b.ouﬁtlia}y is “by- land now or formerly of [BRA] as shown on said

Plan, 968.59 feet:” the easterly boundary is “by Boston Harbor(,] 274.48 feet;” and the southerly

T Article 97 amended Article 49 of the Massachusetts Constitution. While some authoritips still refer to the
provision as Article 49, this court will refer 1o jt as Article 97.

5



" the National Park Service, See Plaintiffs’ Additional Exhi

boundary is “by land now or formerly of New England Aquarium as shown on said Plan, 963.93

feet.” Thus, the 1970 Taking Map and Order of Taking indicate that Long Wharf’s eastern end
including the land at issue, was part of the 1970 Taking. Contrary to the defendants’ assert:on

there is no indication that a portion of the eastern end was excluded from the 1970 Taking.

- Rather, the record shows that the land at issue was included in the 1970 Taking.

2. . Whether the Land at Issue was Taken for an Article 97 Purpose

In order for Article 97 to apply, the land at issue must have been taken for an Article 97
purpose. See Board of Selectmen v. Lindsay, 444 Mass. 502, 504-506 (2005). BRA acquired
the land at issue under tf;e 1964 Urban Renewal Plan, which sought to encourage urban renewal
and development. The dcfendants argue that the 1964 Urban Renewal Plan’s goals are
inconsistent with Article 97°s conservation objectives, and therefore, the land at issue was not
taken for Article 97 purposes. This court disagrees.

The record shows that the 1964 Urban Renewal Plan served at least three Article 97
purposes. First, the 1964 Urban Renewal Plan aimed to “provide public ways, parks, and
plaza.” Record at 1609-1610 (emphasis added): Providing parkland is an Article 97 purpose.
See Quinn Opinion, Rep. A.G., Pub. Doc. No. 12 at 141-142 (Article 97 purpose is carried out
by parkland acquisition; Article 97 requirernents apply to parkland). The parties dispute whether
the land at issue qualifies as parkland. While the record goﬁtains evidence that the land at issue
is park]and,6 this court need not address this dispute because the 1970 Taking served additional
Article 97 purposes. |

Second, the 1964 Urban Renewal Plan sought to create parks and plazas “which
» Record at 1609-1610

¢ -For example, a bronze plaque at Long Wharf’s eastern end contains the words, “Long Wharf Park.” and references
bits and References Relevant to Article 97, Exhibit 4. In

“Park located at the end of [Long} Wharf with benches.”” See id.,

encourage the pedestrian to enjoy the harbor and its activities .

addition, BRAs owned-land database notes the

Exhibit 5.



(emphasis added). The Quinn Opinion states that affording a means of utilizing natl-lral
resources, such as water, in harmony with their conservation is an Article 97 purpose. See Quinn
Opinion, Rep. A.G., Pub. Doc. No. 12 at 142. Thus, by creating a plan which encouraged ‘
pedestrians to use and enjoy the harbor and watgrfront, the 1964 Urban Renewal Plan served an
Article 97 purpose.

Third, the 1964 Urban Renewal Plan aimed to “establish . . . open spaces and views for
both the pedestrian and the motorist.” Record at 1609, 161 (er.nphasis added). A fundamental
purpose of Article 97 is to protect, conserve, and develop natural resources, which includes open
spaces. See Qumn Opinion_, Rep. A.G., Pub. Doc. No. 12 at 143 (open spaces are natural
resources for the purpose of Article 97). Because open spaces are natural resources which

Article 97 seeks to protect, conserve, and d;avelop, by creating open spaces, the 1964 Urban

Renewal Plan served an Article 97 purpose.

In sum, because the 1964 Urban Renewal Plan aimed to create parkland, open space, and
a means of utilizing and enjoying the harbor, it served Article 97 purposes. Accordingly, the

land at issue, which was taken under the 1964 Urban Renewal Plan, was taken for Article 97

purposes.

3. Change in Use or ]jisposition of Article 97 Land

As noted, Article 97 states that land taken or acquired for Article 97 purposes “shall not
be used for other p@oses or otherwise disposed of except by laws enacted by a.two-thirds vote .
. . of each branch of the [legislature].” Thus, because the land at issue is protected by Article 97,
any disposition or change in use of the land réquires two-thirds approval from the legislatu:e..

a.  Disposition of Article 97 Land




The plaintiffs argue that by issuing the chapter 91 license, DEP authorized a disposition
of Article 97 land. According to the plaintiffs, because the license disposed of Article 97 land
without the requisite legislative approval, the license is invalid. This court agrees. |

The Quinn Opinion defines disposition as a transfer of legal or physical conirol as B}
betv\;’eel; agencies. See Quinn Opinion, Rep. A.G., Pub. Doc. No. 12 at 144, By issuing the
chapter 91 license, DEP ceded to BRA the rigilt to develop the land at issue by constructing a
restaurant. In addition, the chapter 91 license authorized BRA to enter leases with third parties
regarding the land at issue.” Without the chapter 91 license, BRA would not enjoy such rights
ovér the land at issue. Thus, by issuing the chapter 91 license, DEP transferred to BRA an extent
of legal control over the land at issue.® This transfer of legal control constitutes a disposition of
Article 97 land.® - -

b. Change in Use of Article 97 Land

Not only did the chapter 91 license create a disposition of Article 97 land, " it authorized

a change in use of Article 97 land.
A change in use of Article 97 land includes a “change of use within a governmental

agency.” See Quinn Opinion, Rep. A.G., Pub. Doc. No. 12 at 144. When it was taken under the

1964 Urban Renewal Plan, the land at issue was to be used as parkland, open space, and asa

? The record indicates that in connection with proposed project, BRA may enter leases with third parties,

" At the least, the transfer of legal control is tantamount to granting an easement in that DEP gave BRA certain
rights of use over the land at issue. The Quinn Opinion characterizes the taking or granting of easements as a

" disposition under Article 97. Rep. A.G., Pub. Doc. No. 12 at 144,

* Even if the chapter 91 license did not itself dispose of Article 97 land, BRA’s foreseeable lease of the land to a
third party constitutes a transfer of legal control. See¢ Quinn Opinion, Rep. A.G., Pub. Doc. No. 12 at 144, citing
United States v. Gratiot, 39 U.S. 526 (1840) (disposition may include 2 lease). In its ietter approving the chapter 91
license, DEP noted BRA’s plan to lease the shade structure for restaurant use. Lease of the land at issue to a third
party constitutes a disposition of Article 97 land. Id.

'* The defendants assert that the chapter 91 license did not create a disposition of Article 97 land because the license
was revocable. While there is support for the assertion that revocable licenses do not result in dispositions (see
Miller v. Commissioner of Dep't of Environ. Mnem't, 23 Mass. App. Ct. 968, 970 (1987)), this court need not
analyze whether the chapter 91 license is “revocable.” Even if the chapter 91 license did not effect a disposition, it

clearly resulted in a change in use.




means of utilizing and enjoying the harbor. Under the proposed project, however, the land at
1ssue would be uséd as a restaurant and commercial establishment, This commercial use would
differ from the land at issue’s original Article 97 use. Thus, by authorizing the new
development, the chapter 91 license facilitated a change inuse of Article 97 land. ,

As with dispos.ition of Article 97 land, a change in use of Article 97 land requires
legislative approval. See id. (land originally taken or acquired for Article 97 purpose may not be
“used for other purposes” without two-thirds vote from the Iegislamrc); cf. Robbins v.
Department of Pub. Works, 355 Mass. 328, 330 ( 1969) (discussing public use doctrine).
Because the chapter 91 license authorized a change in use and disposition of Article 97 land
without the requisite legislative approval, the chapter 91 license is invalid.

| In sum, becau.;.;c the land at issue was taken for Article 97 purposes, and because the

chapter 91 license effected a disposiﬁon and change in use of Article 97 land, two-thirds votes
from the legislature is required before BRA can go forward with its proposed development.
D. Mandamus; Declaratory Judgment

Having determined that Article 97 applies to the land at- 15sue, this court must determine
whether the plaintiffs are entitled to relief in the nature of mandamus and declaratory judgment.

1. Mandamus |

The plaintiffs seek a writ of mandamus under G. L. ¢. 249, § 5 ordering DEP to enfoice
Article 97. This court concludes ti]at the plaintiffs are entitled to a writ of mandamus.

At the outset, the defendants argue that because the plaintiffs did not suffer particularized
harin, they lack standing to bring an a«;tion in the nature of mandamus, In anactionin
mandamus, however, plaintiffs who lack a sﬁcciﬁc interest in the matter at hand have standing

_by reason of their citizenship to bring an action to enforce a public duty. Pilgrim Real Gstate,




Inc. v. Superintendent of Police of Boston, 330 Mass.. 250, 251 (1 953). Here, the plaintiffs seek

to “secure on the part of the [DEP] the performance of a public duty . . . . Id. Thus, contrary to

the defendants’ argument, the plaintiffs have standing to seek a writ of mandamus.

Mandamus is appropriate in cases, such as this, where the plaintiffs seek to set aside the

illegal performance of a duty, or compel the performance of public duty by a public official.

Town of Concord v. Attorrey Gen., 336 Mass. 17, 27 (1957); see, e.g., Mariano v. Building

Inspector of Marlborough, 353 Mass. 663, 666 (1968) (compelling building inspector to revoke
building permit); Siegemund v. Building Comm’r of City of Boston, 259 Mass. 329,335(1927)

(addressing building commissioner’s failure to enforce zoning act). In this case, the plaintiffs
seek to compel the defendants to comply with Article 97.

Mandamus is an extraordi'nary remedy and is available only where the law provides no
other adequate and effectual relief or no other opportunity for judicial review. See McCarthy v.

Mayor of Boston, 188 Mass. 338, 340 (1905). Mandamus should be granted where there would

otherwise be a failure of justice. Id.: see also Simmons v. Clerk-Magistrate of Boston Div. of

Housing Court Dep’t, 448 Mass. 57, 59-60 (2006).

The defendants argue that mandamus is not available because the plaintiffs have other

ways of enforcing their rights—specifically, because DEP’s decision is reviewable under G. L. c.
30A (“30A™). According to the defendants, the plaintiffs can obtain judicial review through the
30A process, in which the court could remand DEP’s decision. A 30A proceeding, however,
would not offer meaningful judicial review of the Article 97 issue. See McCarthy, 188 Mass. at
59-60. As noted, the DEP Commissioner lacks jurisdiction to interpret Article 97. Thus, even if
this court remanded the decision to DEP pursuant to 3—0A, on remand, DEP would still be unable

to interpret and apply Article 97. Because DEP lacks jurisdiction to interpret Article 97, which is

10
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the focus of the plaintiffs’ complaint, the 30A process wouid not allow for meaningful judicial

review of this critical issue.

In addition, because there is no private right of action under Article 97, the plaintiffs

*

cannot obtain judlmai review by bringing a claim under Artlcle 97. Sec Chasc v. The Trust for

Public Land, 16 LCR 135, 139 (Mass. Land Ct. 2008); see also Enos v. Secretary of Environ,

Affairs, 432 Mass. 132, 142 n.7 (2000). Thus, mandamus is the only vehicle through which the

plaintiffs can obtain meaningful judicial review of the Article 97 issue. Although mandamus is

an extraordinary remedy, it is warranted in the prescnt case, and without it, there would be a

failure of justice. See McCarthy, 188 Mass. at 59-60,

2. ~ Declaratory Judgment

This court also concludes that the plaintiffs are entitled (o declaratory relief under G. . ¢,
231A. As discﬁssed above, this court finds that Article 97 applies and that BRA must comply
with Article 97°s requirements and restrictions before commencing the proposed project. This
court rejects the defendants’ argument that declaratory relief is unwarranted because the claim is
duplicative with the claim under G. L. ¢. 30A, § 14. As noted above, the 30A proceeding would
not afford meaningful judicial review of the Article 97 issue, Therefore, the claims are not

duplicative and the plaintiffs are entitled to declaratory relief.

E. Conclusion

In sum, this court finds that Article 97 applies to the land at issue and that the issuance of
the chapter 91 license effected a disposition and change in use of Article 97 land. Because the
license was issued without obtaining the requisite legislative approval under Article 97, the

chapter 91 license is invalid. Because this court finds the chapter 91 license invalid for failure to

11



_comply with Article 97, this court need not address the parties” additional arguments concerning

the license’s validity under the Waterways Statute,

ORDER

For the reasons state above, it is hereby QRDERED that the plaintiffs> Motion for

Judgment on the Pleadings be ALLOWED and BRA’s Cross-Motion for Judgment on the

Pleadings be DENIED. In light of the restrictions under Article 97, DEP’s final decision to issue

the chapter 91 license is VACATED and the chapter 91 license is voided.

UM G,

Elizabeth M. Fahey !
Justice of the Superior Court

DATED: June !0 201
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project, where the amount of the borrowing includes One- Hun
Thirty Thousand Dollars for new equipment and furnishings, The
. proval of the Emergency Finance Board is required by St. 1948, e
§ 8. The answer to your question depends upon the construction o
definition of “‘approved school project’ as that term is used in the’
utes relating to construction of school buildings. o
The term “‘approved school project’ was first defined in St. 194
645, § 5, but no mention was made in the origina] definition o

or furnishings. The definition was amended by St. 1950, c. 490, so that
read as follows: )

* *Approved school project’ shall mean any project for the®
construction:or enlargement of a regional or consolidated:

money Wwhich include

on to borrow an amount of
ey 8 a sum allocated for by
furnishings.

eplacement of equipment and

Very truly youfs,
" ROBERT H. QUINN

© Attorney General

June 6, 1973
peaker of the House of

school or of any public schoolhouse in any city or town, and : Representatives

; it : e e ) jotate House .
shall include the original equipment and furnishings, whether - 1 Boston’ Mas
movable or built in, to complete said project, the contract or - oSton, Massachusetts
contracts for which shall have been awarded on or after ¢ { Dear Speaker Bartley:
January first, tuneteen hundred and forty-six, by any city,

': The House of Representatives, by H. 6083, has addressed 1o me sev-’
_Eral questiong regarding Article 97 of the

uest of the Articles of Amendment to the
Lonstitution of Massachuse\tts. Esta

_ fa blishing the right t0 a clean envi-
fonrment for the gitizens of Massachusetts, Article 97 Was submitted to
the voters on the November 1972 banl

: ot and was approved. The ques-
slions of the Hous PP q

1 ; 7¢ 50 10 the provision in the Article requiring that acts
toncerning the d:spositiqn of, or cert

tonc ain changes in, the use of certain
public lands be approved by a two-thirds roll-call vote of each branch of
:}_he General Court, '

: Specifically, your questions are as follows:

1. Do the_provisions,of the last paragraph of Article
XCVIL of the Articles of the Amendments to the Constity.
tion requiring a two thirds vote by each branch of the general
court, before a change can be made in the use or disposition
of land and easements acquired for a purpose described in
said Article, apply to.all Jand and easements held for such 4 =

- PUrpose regardless of the date of acquisition, or in the alter-
native, do they apply only to land and tasements acquired for
such purposes after the effective date of gajd Afticle of
Amendments? - "

2. Does the disposition or change of use of land held for

park purposes require a-two thirds vote, to be taken by the
.. Yeas and nays of each branch of the general court, as pro-
" vided in Article XCVII of the Articles of the Amendments to

the Constitution, or would a majority vote of ¢ach branch be
sufficient for approval? ’

3. Do the wor

town or regional school building committee, which has been -
approved by the commission for the purposes of sections
seven through nine, inclusjve.” (Emphasis supplied.)

The definition wag again amended in 1968 by St. 1968, ¢. 754, §
add the following sentence:

“Approved school project shall aisg mean any project for
the reconstruction, remodeling, ilitati
tion of any schoolhouse in lieu i

structure replacement, the contract or contracts for which.:
shall have been awarded on or after ,
bundred and sixty-eight, by any city, town or regional school *
building committee, which has been approved by the com- ¢
mission for the purposes of section seven through nine, inclu- °
sive, provided that the amount of money provided from the ;
commonwealth for such reconstruction, remodeling, rebabili-
tation and maodernization shall be limited to one third of the
expenditure for new construction for the previous year,"- y
In the light of the amended definition of “approved school project
the question for resolution is whether the Board may approve a borrg
ing which includes an amount for new equipment and furnishihgs whe:
such equipment and furnishings are not the original equipment and fur
nishings. I answer the question in the affirmative, o
I am of the opinion that the statute should be liberally construed
view of jts purpose which is to facilitate the reconstruction, remodeli T
rehabilitation and modernization of presently existing school building
tion” and *‘modernization’ of schools eNcompass,

]

water fish of every
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dcscﬁption; forests and all uncultivated flora, together wi
public shade and ornamental trees and shrubs; land, soil an
soil resources, lakes, ponds, streams, coastal; undergroun
and surface waters; minerals and natural deposits, as fo

merly set out in the definition of the words “‘natural re..

sources’ in paragraph two of section one of chapter twenty-

one of the General Laws?

4. Do the provisions of the fourth paragraph of Article’
XCVII of the Articles of the Amend

The General Court did not propose this Amendment nor

proved by the voting public without a sense of history nor void of 2 pur-
pose worthy of a constitutional amendment. Examination of our con-
stitutional history firmly establishes that-the two-thirds roll-call vote re-
quirement applies to public lands wherever taken or acquired.

) Article 49, in effect since November 5 ,
1918. Under that Article the Ge

neral Court was empowered to provide
for the taking -or acquisition of lands

icle » casements and interests therejn
ments to the Constity- “for the purpose of securing and Promoting the proper conservation,

tion apply to any or all of-the following means of disposition g: development, utilization.and contro]” [of] “‘agricultural, minera], forest,

or change in use of land held for a public purpose: con- Wwater and other natural resources of the commonwealth ** Although in-

veyance.of land; long-term lease for. inconsistent use: short- clusion of the word “*ajr

term lease, two years or less, for an inconsjstent use; the :

in-this catalogye as it appears in Article 97
may make this new article slightly broader than the supplanted Article

49 as to purposes for. which the General Court may provide for the tak-
g or acquisition of land, it s clear that land taken or acquired under the
earlier Article over nearly fifty years is now to be subjected to the two-
thirds vote requirement for changes in use or other dispositions. Indeed-
wrall land whenever taken or acquired is now subjéct to the new voting
i requirement, The original draftsmen of our Constitution prudently in-

i¢luded in Article 10 of the Declaration of Rights a broad' constitutional
basis for the taking of private land to be a

pplied to public uses, without
! limitation on what are ”publig uses.” By way of acts of the Legislature
ART. XCVII. Article XLIX of the Amendments to the ;a8 well as through generous gifts of m

any of our citizens, the Common-
Constitution is hereby annulled and the following is adopted 1.W8£llﬂ} and our cities_ and towns have acquited parkland and reservations
in place thereof: — The people shall have the right to clean, a4of which we can be justly proud. To claim that new Article 97 does not
air and water, freedom from excessive and unnecessary -

, _ r all these existing public Jands as
noise, and the natural, scenic, historic, and esthetic qualities for lands acquired by the foresight of

future legisiators or the generosity
of future citizens would ignore public
laws

purposes deemed important in our
since the beginning of our Commonwealth.

Moreover, if this amendment we
e virtually meaningless. In our

The proposed amendment to the Constitution was agreed to by-thi
majority of the members of the Senate and the House of Represen
.tives, in joint session, on August 5, 1969 and again on May i2, 1971,{_1;}1\;{:
became part of the Constitution by approval by the voters at the stat

election next following, on November 7, 1972. The full text of Article
is as follows: :

1 ;ar and other natural re-
sources. is hereby declared to be ap .
" The general court shall have the power to enact legislation -
neeessary or expedient to protect such rights. T

In the furtherance of the foregoing powers, the general

court shall have the power to provide for the taking, upon
payment of just compensation therefor, or for the acquisition
by purchase or otherwise, of lands and easements or such
other interests therein as may

be deemed necessary to at--
complish these purposes.

Lands and easements taken or acquired for such Purposes
shall not be used for other purposes or otherwise disposed of
except by laws enacted by a two thirds votc, taken by yeas
and nays, of each branch of the general court,

‘1. The first question of the House of Representatives asks, in effe

1
whether the two-thirds roll-call yote Tequirement is retroactive, to be
applied to lands and casements acquired prior to the effective date of
Article 97, Novembe

r 7, 1972. For the reasons below, I answer in the
affirmative,

re only prospective in-effcct, it would

Purposes. The comment of our Supreme Judicial Court concerning the
:earlier Article 49 js here applicable: *

ctical affairs of mankind and not as
. . ' Opinion of the Justices, 237 Mass.
8, 608. :

requirement applies to land held for park purposes,
‘a5 the term “‘park” is generall

¥ understood. My answer is in the affirma-
tive, for the reasons below, ‘

One major purpose of Article 97 is to secure that the people shall have
:“'the ng_l:t to clean air and water, freedom from excessive and unneces-
Sary noise, and the natural, scenie, historic, and esthetic qualities of

was it ap- .

It must be presumed that the con-
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their environment.” The fulfillment of these rights is'uniquely carti

out by parkland acquisition. As the Supreme Judicial Court has'de
clared, : ) . '

“The healthful and civilizing_inﬂuence of parks in or near;

broadly construed. While smail greens Temaining as the resylt of con-
structing public highways may be excluded, it is Suggested that parks,
ﬁmonumengs, reservations, athletic fields, concert areas and playgrounds
Clearly qualify. Given the spirit of the Amendment and the duty of the
Qeneral Court, it would Seem prudent to classify lands. and casements
taken or acquired for specific purposes not found verbatim in Article 97
a5 nevertheless subject to Article 97 if reasonable doubt exists concern-
ing their actual status.
: 3. The third question of the House asks, in effect, how the words
“natural resources,” as appearing in Article 97, are to be defined.

Several statutes offer assistance to the General' Court, all without

4 ' natural resources,’ for the purposes of Department of Natura] Re-

ricultural, mineral, forest, water, air and other natural resgurces." Parkdsl sources Jjurisdiction, as including : .

i ' “‘ocean, shellfish and inland fisheries; wild birds, including
song and insectivorous birds, wild mammals and game; sea
and fresh water fish of every description; forests and all up-
cultivated flora, together with public shade and ornamental
trees and shrubs; land, soil and soil resources, lak
streams, coastal, underground and surface waters; minerals
implementing Article 97 which warrants further discussion. The reasons and natural deposits. "
the Legislature employs to explain its actions can be of countless leVeIS'z ‘In addition, G. L. ¢. 12
of specificity or generality and land might conceivably be acquired forit mental Protection in my Department, uses the words
i i ources” in such a way as to include ‘air, water,
lains, lakes, ponds or other surface or subsurfac
‘seashores, dunes, marine resources, w
areas, parks or historic districts or sites,"’
he so-called citizen-sujt Statute, contains

their conservation. Parkland can undeniably be said to be ?.cquire&
the purposes in Article 97 and is thus subject to the two-thirds roll

“'rivers, streams, fiood
& water resources’” and
etlands, open Spaces, natural
General Laws e, 214, § 104,
i a recitation substantially iden-
cause it was a “‘resource’’ which could best be “utilized® and

veloped” by being *‘conserved” within 5 park. But it is not surprisi

: atalogued.items, as a minimup,
‘Public lands taken or acquired to conserve, develop or utilize any of
€se resources are thus subject to Article 97. -

stitution or in Articles 39, 43, 49, 51.and 97 of the Amendments. Lax It is apparent that the General Court has nev

originally acquired for limited or specified public purposes is thus not 3
be excluded from the operation of the two-thirds roli-call vote requir
ment for lack of express invocation of the more general purposes of
ticle 97. Rather the scope of the Amendment §s to be very broadly ¢
strued, not only because of the greater broadness in ‘““public purpos
changed from **public uses" appearing in Article 49, but also becal
Article 97 establishes that the protection to be afforded_ by the Ame;

-tion for just that reason. See Debate of the Constitutional Convention —
:1917-1918, p. 595. The resources enumerated above should, therefore,

.be regarded as examples of and not delimiting what are “natural re-
urces.”

4. The fourth question of the House requires a determination of the

scope of activities which is inténded by the words: **shall not be ysed for
other Purposes or otherwise disposed of,’" : o

i The term ““disposed’* has never develo

#1.As the Supreme Court has noted, *“Th
and standing by itself, without qualifi

Thus, all ianc_:!. easements and interests therein are covered by Al‘.tsl(_.‘._
97 if taken or acquired for ““the protection of the people in their right't
the conservation, development and utilization of the agricultural, mig

eral, forest, water, air and other natural resources™ as these terms: ¢ word is nomen generalissimum,

# limithg what are *“‘natural resources.' General Laws ¢, 21, § 1 defines -

" ““natural re-

: only “agricultural” resources. '
¢ : . . ¢1tis safe to say, ag a consequence, that the term “natural resources*
that most land taken or acquired for public use 15 acquired under ‘thelad Y2

ped a precise leégal meaning, .

cation, has no technical significa. -



. Position’” may include a lease. U.
Gratiof, 39 U.S. 326 (1840). Other cases on unrelated subjects sugg

that in Massachusetts the word “dispose’’ can include all forms of tran

fer no matter how complete or incomplete, Rogers v, Goodwin, 2 Masg:ios
475 Wooa'bridge v. Jones, 183 Mass..549; Lord v. Smith, 293 Mas
555. : '

In this absence of precise legal Meaning, Webster's Third New Inte
national Dictionary is helpful. “Dispose of’ is defined as “‘to transf,

into new hands or to the control of someone else.” A change in physi¢; ,.m'eht); West Boston Bridge v, County Commi
or legal control would thus prove to be controlling. i

1 therefore conclude that the ““dispositions’ for which a two-thir,
roll-call vote of €ach branch of the General Court is required includ
transfers of legal or physical contro] between agencies of governmei
between political subdivisions, and between levels of Bovernment %o
lands, €asements and interests therein originally takan or acquired
the purposes stated in Article 97, and transfers from publie ownership:
private. Qutright conveyance, takings by eminent domain, long-term’
‘short-term leases of whatever length, the granti *ment
and all means of transfer or change of legal or physical control-ar
thereby covereq, without limitation and without regard te whether th)

transfer be for the same or different uses or consistent or inconsist
Purposes,

WSeringfield v. Connecticut Ripsr Railroad Co.,
”’.*Qmain taking of a public way).
' The doctrine of “prior public yge”
appl

§8. 328 (eminent domaijn taking of
wetlands), b} transfers between g
( thority, Commonwealth V.

Massachusests Turnpike Authority, 346 Mass. 250 (eminent domain tak-
i [ v, M, assachusetts Pore Authority, 354
c) a transfer between g

. ! rity, Gould v, Greylock
more objective test, and js more easilyii] Reservation Commission, 350 Mass. 410 (lease i
applied, than “*used for other pu ” '

O5es. er At rdiid Ureylock), d) transfers between municipajities .
must be applied by the Legislatrlljrcs howli\?:r ri:ré;:};iritt:;:essmvﬁgh : 'Inkabztanrs of Brookline, 156 Mass. 172 (eminent domain taking of a
. . n —-,th’at is, when a transfer.orie] Water easement) ang Inhabitants of Quincy v, City of Boston, 148 Mass.
8500t ‘occur, A change of y 389 (eminent domain taking of a public way), €) transfers between state
within a governmental agency or within a political subdivision ‘woulgd agencies and municipalities, Tow:; ofBrookh‘{ze V. Metropolitan District
serve as an apt example. Within any agency or political subdivision any; % Commission, 357 Mass. 435 (eminent domain taking of pa.rkland)_ and
land, eas ement or interest ther ein, if originally tak - City of Bas_rcm V. Massachusetts PortAuthorizy, 356 M_ass. 741-(emmqnt
purp’ose s stated in Article 97 ma,ay not be “yge, domain taking of 4 park), f) a transfer betweeq a Special state authority
without the requisite two-thir d’s roll-call vote of and a municipality, Appleton Y. Massachuserts Parking Authority, 340
eral Court - Mass, 303 (1960) (eminent domain, Boston Common), g) a transfer bet-
; , , iy Weem a state agency and a county, 4pper V. Commissioners of the
It may be helpf:u.}l to note how A}:ncle 97 is to §-County of Dukes County, 357 Mass. 784 (Department of Natural Re-
called doctrine of ““prior public use, §€” ' Sources grant of avigation easement), ang b) transfers betweeq counties
changes In use. That doctrine holds Fhat ] : { and municipalities, Town of Needham v. County Commissioners of
: "public lands devoted o one public use cannot be diverted to ano Norfolk, 324 Mass. 293 (eminent domain taking of common and pary
(consistent public use without plain and explicit legislation au lands) and Inhapizanss of Easthampion v, County Commissioners of
thorizing the diversion,™ Robbins v, Departmeny of Public Works, “Hampshire, 154 Mass. 424 {(eminent domaip taking of school] lot).
355 Mass. 328, 330 and Cases there cited. The doctrine: has alsq been applied to the f
The doctnr;e of *prior publ}c:_ use” =48 public lands within governmental agencies or Within political subdivi-
which establish its applicability to transfers betweep corporationsi ¥y sions: a) intra-agency uses
granted limited powers of the Commonwealth n s i
and authority over Water and rajlroad

Commissioners of Boston,
¢ park), and see Kean v.
ick. 492 (road buj) adjoining a river), and ¢) intracounty

‘—-—__—4_..._._.___
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uses, Bauer v, Mitchell, 247 Mass, 522 {discharging sewage.upon g
land). The doctrine may also possibly reach de facto changes in
e.g., Pilgrim Real Estate Ine. v. Superintendent af Police of Bo

arties to any planped disposi-
330 Mass. 250 (parking of cars on park area) and my

‘addition, be drawn S0 as 1o identify the ho!
on of the land. . :

CONCLUS;ONS

Article 97 of the Amendments to the Massachusetts Constitution es.
{1 tablishes the right of the people to clean air and water, freedom from
Eodiexcessive and unnecessary noise, and the natural, scenic, “historic and
esthetic qualities of thejr environment. The protection of the people in
itheir right to the conservation, development and utilization of the ag-
{ricultural, mineral, forest, Wwater, air and other natural resources is de-

clared to be a public purpose.. Lands, easements and interests therein
taken or acquired for such public purposes are not tob
af: used for other purposes except by two-thirds ‘roll-call vote of both the

114, §% 17, 41. As to changes in use of public lands helds
- municipalities or counties, generally, see G. L.c.40, § 15A and G-
214, § (1. : -
. This is the background against which Article 97 was dpproved.4
doctrine of “prior public use" requires legislative action, by majority;
vote, to divert land from one public. use to another
use. As the cases discussed above indicate, the doc
of the Legislature regardless whether the land in qu
Commonwaalth, its agencies, special-authorities ap, ions,
ical subdivisions Or certain corp ion
Sovereign. And the doctrine applies regardlesg whe
for which the land in question is held i ;

As to all such changes in yse Previously covered by the doctrin
“‘prior public use"’ the new Article 97 will only change
of the Legislature from majority to two thirds
supplement, not supplant, the doctrine of *““pri

Article 97 will be of special significance, though, where the doctrin
“‘prior public use’ hag not yet heen applied. For instance, legislatic
and a two-thirds roll-call vote of the Legislature will now for'the firsts

-time be required even where a transfer

governmental agencies, between political subdivisions, or betwee
levels of government js made with no change in the use of the land, an
even where a transfer is from public control to priv.a_t_c.

inconsistent publicie

I.advise that “‘natural resources” given protection under Article 97
would include at the very least, without limitation: air, water, wetlands,
d rivers, streams, lakes, ponds, coastal, underground and surface waters,

flood plains, seashores, dunes, marine resources, ocean, shelifish and in-

i+

.Massachusetts Senate and House of Representatives for all transfers be-

“‘We think it is essential to the expression of plain and ex- P 1o private. This is so without regard to whether the transfer be for
plicit authority to divert [public lands] to a new and inconsis- Y the same or different uses or consistent or inconsistent purposes. | sg

advise because such transfers are *dispositions” under the terms of the
new Amendment, and because"‘disposition" includes any change of
# legal .or physical control, including but not. limited to outright con-
¥ veyance, eminent domain takings, long and short-term leases of what-
ever length and the granting or taking of casements. '

R e

i purposes, although they are not "‘dispositions,’

: " are similarly subject 1o
1 the two-thirds roll-call vote requirement.
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+" Bach piece of legislation which may be subject to Article 97 should, in.

e disposed of or -

I advise that Article 97 requires a two-thirds roll-call vote of the

or from public ownar-

I also advise that intrg- gercy changes in uses of land from Article 97
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" use,” Article 97 will thus for the first ti

part:
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Read against the background of the existing doctrine of “prior putiic

me require legislation and a sp

cial vote of the Legislature even where a tr

the doctrine of **prior public use,”

specificity should be required of the draftsmen to assure that legislé.ti'
clearly jdentifies the locus, the present public uses of the land, the ne

uses-contemplated, if any, and the parties to any contemplated **dispo:
tion” of the Jand. : : L

Number 46

Honorable John F, Kehoe, Jr.
Commissioner of Public Safery
1010 Commonwealth Avenue
Boston, Massachusetts 02215

Dear Commissioner Kehoe:

You have requested my opinion on two
tinued approval by you of Sunday licenses fo
Skill Right, Fascination, Skill Light, Bing-
You have advised me that the game Skill Rj

1 proceed first to a considerati
The power of the Commission

licenses is derjved from G. L.

on of the pertinent Statutory provisions

(1) The mayor of 2 cit

ot may ity or the selectmen of a town, upon
wriiten application descri

bing the proposed dancing or game,

. Bame commonly called beano, or substantiall

tially the same game under another name,"’

e of Public Safety -to approve Sunday®

§ ‘played, and the degree of skill
c. 136, § 4, which provides in pertinent 3]

149

sport, fair, exposition, play, entertainment or public diver-
sion, except as provided in section one hundred and five of
chapter one hundred angd. forty-nine, may grant, ‘'upon such
reasonable terms and conditions as they may prescribe, a
license to hold on Sunday, dancing or any game, sport, fair,
exposition, play, entertainment or public diversion for which
& charge in the form of payment or collection of money or
other valuable consideration is made for the privilege of being
present. théreat or engaging therein, except horse racing, dog
racing, boxing, wrestling and hunting with firearms; provided,
however, that no such license shall be issued for dancing for
which a charge in the form of the payment or collection of
money or other valuable consideration is made for the
privilege of engaging therein; and provided further, however,
that no license issued under this paragraph shall be granted to
permit such activities. before one o'clock in the afternoon;
and provided further, that such application, except an
application to conduct an athletic game or sport, shall be ap-
proved by the commissioner of public safety and shall be
accompanied by a fae of two-dollars, or in the case of an ap-

plication for the approval of an annyal license by a fee of fifty
dollars." ‘ '

St. 1971, c. 486, § 2 inserts a new éection 228 in Chapter 271 of the
General Laws so as to legalize, under certajn

y the same game under
another name in connection with which prizes are offered to be won by

chance . ., .’ St. 1971, c. 486, § 3 (inserting G. L. c. 271, § 52) provides,

| in part, that **{njo such license shall be granted to.allow the operation,

holding or conduct of [the game referred to in G. L. ¢, 271, §22Blon a

| Sunday.”

Thus, the question for resolution is whether the games to which you
refer come within the language of G. L. c. 271, § 228, i.e., “substan-

80 as to prevent the licensing
of such games on Sundays. For the reasons stated hereinafter, 1 beg to

- be excused from answering the question.

It is well settled that the Attorney General does not resolve factual

questions. As-early as 1897, the then Attorney General ruled that “[hlis
- [the Attorney General’s] business is to deal with questions of law only.” .
.1 Op. Atty. Gen’l 461, 462. The principle has been affirmed by m

y pre-

statute
ch are more appropriately made by
son of the games, the way they are
involved in playing thein are not legal

involves factual determinations whj
you, 4s Commissioner. A compari

questions within my province.

You should be advise

d, however, that before passagé of St. 1971, c.
486, Beano, or substan

tially the same game under another name, wag

express conditions, ‘“‘the -
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EOEA ARTICLE 97 LAND DISPOSITION POLICY
FEBRUARY 19, 1998

L Statement of Policy

It is the policy of EOEA and its agencies to protect, preserve and enhance all open space
areas covered by Article 97 of the Article of Amendment to the Constitution of the
Commonwealth of Massachusetts. Accordingly, as a general rule, EOEA and its agencies
shall not sell, transfer, lease, relinquish, release, alienate, or change the control or use of any
right or interest of the Commonwealth in and to Article 97 land. The goal of this policy is to
ensure no net loss of Article 97 lands under the ownership and control of the Commonwealth
and jts political subdivisions. Exceptions shall be governed by the conditions included in this
policy. This policy supersedes all previous EOEA Article 97 land disposition policies.

An Article 97 land disposition is defined as a) any transfer or conveyance of ownership or
other interests; b) any change in physical or legal control; and c) any change in use, in and to
Article 97 land or interests in Article 97 land owned or held by the Commonwealth or its
political subdivisions, whether by deed, easement, lease or any other instrument effectuating
such transfer, conveyance or change. A revocable permit or license is not considered a
disposition as long as no interest in real property is transferred to the permitice or licensee,
and no change in control or use that is in conflict with the controlling agency’s mission, as
determined by the controlling agency, occurs thereby.

IL. Conditions for Disposition Exceptions

EOEA and its agencies shall not support an Article 97 land disposition unless EOEA and its
agencies determine that exceptional circumstances exist. A determination of ‘exceptional
circumstances” is subject to all of the following conditions being met:

1. all other options to.avoid the Article 97 disposition have been explored and no
feasible and substantially equivalent alternatives exist (monetary considerations
notwithstanding). } : L
Note: The purpose of evaluating alternatives is to avoid using/affecting Article
97 land to the extent feasible. To that end, the scope of alternatives under
consideration shail be commensurate with the type and size of the proposed
disposition of Article 97 land, and must be performed by the proponent of the
disposition to the satisfaction of EOEA and its agencies. The scope of
alternatives extends to any sits that were available at the time the proponent of
the Article 97 disposition first notified the controlling agency of the Article 97
land, and which can be reasonably obtained: (a) within the appropriate market
area for private proponents, state and/or regional entities; or (b) within the
appropriate city/town for municipal proponents.

2. the disposition of the subject parcel and its proposed use do not destroy or
threaten 2 unique or significant resource (e.g., significant habitat, rare or unusual
terrain, or areas of significant public recreation), as determined by EOEA and its

agencies; '
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as part of the disposition, real estate of equal or greater Jair market value or value
in use of proposed use, whichever is greater, and significantly greater resource
value as determined by EOEA and its agencies, are granted to the disposing
agency or its designee, so that the mission and legal mandate of EOEA and its
agencies and the constitutional rights of the citizens of Massachusetts are
protected and enhanced; _

the minimum acreage necessary for the proposed use is proposed for disposition
and, to the maximum extent possible, the resources of the parcel proposed for
disposition continue to be protected;

the disposition serves an Article 97 purpose or another public purpose without
detracting from the mission, plans, policies and mandates of EOEA and its
appropriate department or division; and

the disposition of a parcel is not contrary to the express wishes of the person(s)
who donated or sold the parcel or interests therein to the Commonwealth.

II. - Procedures for Disposition

Although legislation can be enacted to dispose of Article 97 land without the consent of an
. EOEA agency, it is the policy of EOEA to minimize such occurrences. To that end, and to

- ensure coordination, EOEA agencies shall:

1.

2.

develop an internal review process for any potential Article 97 land disposition to
ensure that, at a minimum, the conditions in Section II above are met;

develop, through the Interagency Lands Committee, a joint listing of all requests,
regardless of their status, for the disposition of Article 97 land;

notify the Interagency Lands-Committee of any changes to the Article 97 land
disposition list;

monitor all legislation that disposes of Article 97 land, and communicate with
legislative sponsors regarding their intent; .

recommend to the Secretary that the Governor veto any legislation that disposes
of Article 97 land, the purchase, improvement, or maintenance of which involved
state funds, on and for which the EOEA agency has not been consulted and
received documentation (including information on title, survey, appraisal, and a
MEPA review, all at the proponent’s expense);

obtain the concurrence of the Secretary of EOA for any proposed Article 97 land
disposition decision prior to finalizing said decision; '
if recommending an Article 97 disposition, attach to all Article 97 legislative
recommendations and TR-1 forms a justification of the disposition and an
explanation of how it complies with this policy, signed by the EOEA agency
head;

ensure that any conditions approved by EOEA and its agencies to any Article 97
land disposition are incorporated within the surplus declaration statement
submitted to and published by DCPO as required by M.G.L. C. 7, §40F and
40F1/2 and throughout the disposition process, and if such conditions are not
incorporated in said statement throughout the disposition process, the EOEA
agency head shall recommend to the Secr tary that the Governor veto any
resulting legislation; ‘

recommend to the Secretary that the Governor veto legislation that disposes of
Article 97 land of which the agency disapproves; and
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10. ensure that any Article 97 land disposition is authorized by enacted legislation
and approved by all municipal, state and federal agencies, authorities, or other
governmental bodies so required and empowered by law prior to conveyance.

V. Applicability of the Policy to Municipalities

To comply with this policy, municipalities that seek to dispose of any Article 97 land must:

1. obtain a unanimous vote of the municipal Conservation Commission that the
Article 97 land is surplus to municipal, conservation and open space needs;

2. obtain a unanimous vote of the municipal Park Commission if the land proposed

~ for disposition is parkland;

3. obtain a two-thirds Town Meeting or City Council vote in support of the
disposition; : _—

4. obtain two-thirds vote of the legislature in support of the disposition, as required
under the state constitution; .

5. comply with all requirements of the Self-Help, Urban Self-Help, Land and Water
Conservation Fund, and any other applicable funding sources; and

6. comply with EOEA Article 97 Land Disposition Policy [note: the municipality
must also file an Environmental Notification Form with EOEA’s MEPA office].

Afler the effective date of this policy, any municipality that proposes, advocates, supports or
completes a disposition of Article 97 land without also following the terms of this policy,
regardless of whether or not state funds were used in the acquisition of the Article 97 land, shall
not be eligible for grants offered by EOEA or its agencies until the municipality has complied
with this policy. Compliance with this policy by mumicipalities shall be determined by the EOEA
Secretary, based on recommendations by the EOEA Interagency Lands Committee.

Trudy Coxe, Secretary
Executive Office of Environmental Affairs
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